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I. INTRODUCTION

The City of Milford impermissibly empowers both hostile neighbors and competing vacation rental
hosts, with permanence and finality, to veto nearby homeowners’ otherwise lawful leasing of their own
homes. Aggravating this violation of Due Process, the City employs an unwritten “first in time” policy that
renders that neighbor’s veto timing-dependent, permanent, and unappealable.

This Court should preliminarily enjoin the City of Milford from imposing fines or other penalties on
Plaintiffs in response to their continued exercise of the longstanding right to lease their homes to others for
less than 90 days (deemed “short-term rental,” by the City and otherwise known “vacation rental” or
“Airbnb”) - - a right that would otherwise continue unabated, if not for the neighbor’s veto.

11. Background!

Since 2013, Plaintiff Tara Menkhaus’s home at 515 Mill Street has been leased to others on a short-
term basis, i.e. less than 90 days. In reliance upon this longstanding history, Ms. Menkhaus acquired the
property in 2021. Listing the home on vacation rentals platforms such as Airbnb proved safe and prosperous,
but also drew hyperbolic paranoia and cynicism of certain neighbors.

Unfortunately for Ms. Menkhaus and others, the most cynical neighbor, the City’s prior mayor, lives
near Ms. Menkhaus. Motivated by the former mayor’s persistent encouragement, the City of Milford, on
June 21, 2022, enacted Chapter 740, severely limiting homeowners’ rights to lease their Milford homes. The
preface to Chapter 740 (“The Leasing Veto™) fails to articulate a governmental interest other than that
“Council has determined that short term residential rental properties, as a commercial/business should be
regulated,” and adds “All persons, firms, entities, and corporations currently operating residential non-
owner-occupied short term rental properties in violation of Chapter 740 shall have a grace period until

October 1, 2022, in which to bring themselves into full compliance . ..” Ordinance, Doc. 1-2, PagelD 26.

! All facts recounted here are derived from Plaintiffs’ Verified Complaint and its attachments.

2 The Parcel is somewhat unusual: it consists of a former church and parsonage on the same legal parcel, connected
by a hallway similar to a breezeway. The former church is labeled 515 Mill Street for utility and mailing purposes, but the
Clermont County Auditor identifies the entire parcel, and both homes, as 520 Garfield Avenue, the address of the parsonage.

3
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Section 740.02 prohibits all “residential non-owner occupied short term rental property,” unless the
owner of the home moves to Milford and “permanently resides in the STRP as [his or her] primary place of
residence” (“The Residency Requirement”). Id. Moreover, Section 740.05 invites homeowners to apply for
an “STR permit” only once they are able to provide “evidence that the dwelling is the occupant’s primary
property.” Id. In other words, residency within both Milford and the putative rental home (or specific unit
within that home) within Milford, along with “Certification from the Milford Community Fire Department
that the property has passed inspection,” is a prerequisite to applying for an STR permit. 1d. In response,
Ms. Menkhaus undertook the rather extraordinary step of doing just that, then gaining approval from the
City’s Fire Department and applying for a permit to continue leasing her home: by September 8, 2022, Ms.
Menkhaus had changed her address to that of her Airbnb, and applied for a permit. Correspondence, Doc.
1-4, PagelD 34.

Ms. Menkhaus then encountered another unexpected roadblock: Section 740.03 prohibits any
homeowner from STR leasing simply if her home is located “within a 300 foot buffer zone of another
STRP.” (“The Neighborhood Veto”). Ord., Doc. 1-2, PagelD 26. The City’s September 9, 2022 response
denied Ms. Menkhaus’s application on these grounds, stating as follows: “the City has reviewed your
application for a short-term rental permit and we are not able to approve your request [because] a residential
short-term rental property permit has been approved for 17 Laurel Ave. [and] 515 Mill St. is located within
the 300 feet [sic] buffer zone of 17 Laurel Ave.” Denial, Doc. 1-3, Correspondence, Doc. 1-4, PagelD 31.

Unknown to Ms. Menkhaus, the primary cheerleaders for the ban — former Milford Mayor Laurie
Howland and her husband Tim — immediately obtained expedited approval from the fire department and
immediately obtained a permit Short-Term Rental Zoning Certificate on August 2, 2022. Neighboring Cert.,
Doc. 1-5. Notably, the Howlands were able to apply more quickly than Ms. Menkhaus because they did not
need to relocate to apply. Meanwhile, there is no knowledge of the Howlands previously operating an STR

at this location or any other. Complaint, Doc. 1, PagelD 11, 13; Verification, Doc. 1-1.
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The text of the City’s municipal ordinance identifies neither any means of determining how conflicts
are adjudicated two homeowners within 300 feet of one another are both otherwise eligible and one simply
applies first; nor any means of addressing who receives priority when permits are to be issued for 2023 and
beyond. Ordinance, Doc. 1-2. However, in a follow-up email with Ms. Menkhaus, the City insisted that
while Ms. Menkhaus could apply for a permit next year, “STRP permit renewals will have priority over new
2023 STRP permit applications.” Correspondence, Doc. 1-4. Thus, Ms. Menkhaus will be permanently
blocked from leasing her homes so long as, without more, the Howland Family elects to renew their permits.

The City now threatens Ms. Menkhaus, beginning October 1, 2022, with $1,000 per day fines for
each day that she honors her commitments to her longstanding bookings, and eventual financial ruin. Ord.,
Doc. 1-2, PagelD 28.

I11. Law and Analysis

In determining whether to grant the present motion for issuance of a preliminary injunction, the
Court is to consider four factors: (1) whether the movant has a strong likelihood of success on the merits; (2)
whether the movant would otherwise suffer irreparable injury; (3) whether the issuance of a temporary
restraining order or preliminary injunction would cause substantial harm to others; and (4) whether the public
interest would be served by the issuance of a temporary restraining order or preliminary injunction.
McPherson v. Michigan High Sch. Athletic Ass’n, 119 F.3d 453, 459 (6th Cir. 1997). These factors are to be
balanced against one another and should not be considered prerequisites to the granting of a temporary
restraining order or preliminary injunction. See United Food & Commercial Workers Union, Local 1099 v.
Southwest Ohio Reg’l Transit Auth., 163 F.3d 341, 347 (6th Cir. 1998).

Here, the City’s empowers just one neighbor (whether a vacation rental competitor or someone
entirely opposed to such rentals) to unilaterally, arbitrarily, and with finality, usurp otherwise-lawful property
use of all within 300 feet in every direction, or catalyze the imposition of unpayable fines on those neighbors.
This conflicts with over a century of binding Supreme Court precedent, as well as the Ohio Constitution’s

heightened guarantees of equal protection of homeowners. This balance of interests weighs strongly in favor

5
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of the Plaintiffs and the granting of the present motion, because Plaintiffs are likely to prevail on the merits
of their Due Process and Equal Protection claims.
A. Plaintiffs are likely to prevail on the merits of their Due Process claims.

The Due Process Clause of the Fourteenth Amendment provides that “no State shall ... deprive any
person of life, liberty, or property without due process of law.” The Clause “was intended to prevent
government from abusing its power, or employing it as an instrument of oppression.” DeShaney v.
Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 196 (1989). “No clause in our nation's Constitution
has as ancient a pedigree as the guarantee,” and “[s]ince the Fifth Amendment's ratification, one theme above
all others has dominated the Supreme Court's interpretation of the Due Process Clause: fairness.” Ass'n of
Am. Railroads v. U.S. Dep't of Transp., 821 F.3d 19, 31 (D.C. Cir. 2016), citing Snyder v. Com. of Mass.,
291 U.S. 97, 116, (1934) (Cardozo, J.) (“Due process of law requires that the proceedings shall be fair . . .
with reference to particular conditions or particular results.”).

Unquestionably, these Due Process guarantees protect liberty and property interests such as the right
to lease one’s home, irrespective of duration: the Supreme Court has squarely rejected any notion that “basic
and familiar uses of property,” are a “government benefit.” Horne v. Dept. of Agriculture, 135 S.Ct. 2419,
at 2430 (2015). Rather, “the right to build on one’s own property . . . cannot remotely be described as a
‘government benefit.”” 1d.; see also Roberge, infra., at 121 (“The right of the trustee to devote its land to any
legitimate use is properly within the protection of the Constitution™).

Leasing homes for less than 90 days is an ancient practice predating the founding of this nation.
“Sharing and bartering housing resources is not new.” Schack v. Prop. Owners Ass'n of Sunset Bay, 555
S.W.3d 339, 347 (Tex. App. 2018), citing Jamila Jefferson-Jones, Airbnb and the Housing Segment of the
Modern “Sharing Economy”: Are Short-Term Rental Restrictions an Unconstitutional Taking? 42 Hastings
Const. L.Q. 557, 561 & n.17 (2015)(“cit[ing] temporary housing arrangements used by Dutch merchants
coming to the New World as early as the seventeenth century as precedent for short-term rentals in

America”).
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The practice is not merely enduring: it further reflects a well-established right arising from home-
ownership. “The ability to lease property is a fundamental privilege of property ownership.” Zaatari v. City
of Austin, 615 S.W.3d 172, at 191 (Tex. App. 2019)(“short-term rentals are an ‘established practice’ and a
‘historically ... allowable use’”), citing Terrace v. Thompson, 263 U.S. 197, 215 (1923) (noting that
“essential attributes of property” include “the right to use, lease and dispose of it for lawful
purposes”); Calcasieu Lumber Co. v. Harris, 77 Tex. 18, 13 S.\W. 453, 454 (1890) (“The ownership of land,
when the estate is a fee, carries with it the right to use the land in any manner not hurtful to others; and the

right to lease it to others, and therefore derive profit, is an incident of such ownership.”); see also Ross,

Thomas, Metaphor and Paradox, 23 Ga. L. Rev. 1053, 1056 (1989) (noting that “rights to sell, lease, give,
and possess” property “are the sticks which together constitute” the metaphorical bundle).

These rights are well-established within Ohio:  Ohio landlords and homeowners “have a
constitutionally protected property interest in running their residential leasing businesses free from
unreasonable and arbitrary interference from the government.” Mariemont Apartment Assn. v. Vill. of
Mariemont, 2007-Ohio-173, T 40 (“If the building commissioner fails to issue a rental permit, a landlord
must cease renting or seeking to rent a unit and cause it to be vacated . . . We deem the landlords' interest to
be significant”), citing State v. Cooper (1991), 71 Ohio App.3d 471; Benigni v. Hemet, 879 F.2d 473, 478
(9™ Cir. 1988); Schware v. New Mexico Bd. of Bar Examiners (1957), 353 U.S. 232; Chalmers v. Los
Angeles, 762 F.2d 753 (9" Circ. 1985); Asher Invs., Inc. v. Cincinnati, 122 Ohio App. 3d 126, 136
(1997)(“the private interest here is plaintiffs' interest in avoiding daily fines of up to $1,000.00 and loss of
use of rental property. These interests are substantial™).

A recent District Court decision concerning homeowners’ rights to lease their homes to others
emphasizes that the right to lease homes to others is more highly protected by the Ohio Constitution’s
guarantees. Yoder v. City of Bowling Green, Ohio, No. 3:17 CV 2321, 2019 WL 415254, at p. 3-6 (N.D.
Ohio Feb. 1, 2019)(“First, under the Ohio Constitution, private property rights are ‘fundamental rights’ to be

‘strongly protected.” Although the Norwood court dealt with a takings claim, it described the ‘rights related

7
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to property, i.e., to acquire, use, enjoy, and dispose of property’ as ‘among the most revered in our law and
traditions’”). Accordingly, the District Court accurately concluded that “the Ohio Constitution is more
protective of private property rights than its federal counterpart, and the Ohio Supreme Court insists upon a

more stringent Equal Protection analysis.” Yoder v. City of Bowling Green, Ohio, No. 3:17 CV 2321, 2019

WL 415254, at p. 4-5 (N.D. Ohio Feb. 1, 2019), citing Norwood, supra., and Jeffrey S. Sutton, 51 Imperfect
Solutions: States and the Making of American Constitutional Law 198 (2018), at 16 (“Nothing compels the
state courts to imitate federal interpretations of the liberty and property guarantees in the U.S. Constitution
when it comes to the rights guarantees in their own constitutions”).

Plaintiffs are likely to succeed on their merits of their challenge to the Neighborhood Veto, because it
arbitrarily deprives these rights, which Ms. Menkhaus and her predecessor have harmoniously exercised for
nearly a decade.

i. The City has outsourced power over Plaintiffs’ longstanding rights to the arbitrary
whim and self-interest of neighboring homeowners.

The City’s Neighborhood Veto procedure delegates to a single purely private and unaccountable
private homeowner the power to capriciously control, absolutely and with finality, the property of all of his
neighbors within a quarter of a mile, creating a self-serving neighborhood monopoly in the process.
However, longstanding due process guarantees forbid the City from prohibiting and punishing Ms.
Menkhaus’s otherwise-lawful leasing simply through such a procedure. This is true whether the City’s
preemptive awarding of an STR Zoning Certificate to the Howland Family is viewed as (1) acquiescence to a
mere protest of STRs; or (2) more favorable treatment of a legitimate STR operation over a competitor.

ii. Standardless delegations of authority to control one’s neighbors fail Due Process.

The Due Process Clause limits “the manner and extent” to which authority may be delegated to
private parties seeking to protest or veto the right of others. See Biener v. Calio, 361 F.3d 206, 216 (3d
Cir.2004). In State of Washington ex rel. Seattle Title Tr. Co. v. Roberge, a Seattle zoning ordinance allowed

a home for the aged poor to be built in a particular area, but only “when the written consent shall have been
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obtained of the owners of two-thirds of the property within four hundred (400) feet of the proposed
building.” 278 U.S. 116, at 118 (1928). The Supreme Court struck down the ordinance:

The [ordinance] purports to give the owners of less than one-half the land within 400 feet of the
proposed building authority—uncontrolled by any standard or rule prescribed by legislative
action—to prevent the trustee from using its land for the proposed home. The superintendent is
bound by the decision or inaction of such owners . . . They are not bound by any official duty,
but are free to withhold consent for selfish reasons or arbitrarily and may subject the trustee to
their will or caprice. [citation omitted]. The delegation of power so attempted is repugnant to the
due process clause of the Fourteenth Amendment.

Id. at 121-22. And in Eubank, the Supreme Court struck down an ordinance that required a city's building
committee to establish set-back lines for a given piece of property whenever requested to do so by two-thirds
of the adjacent property owners. The Court ruled that this ordinance violated due process, employing
reasoning that readily applies to this case:

One set of owners determine not only the extent of use but the kind of use which another set of
owners may make of their property.... The statute and ordinance, while conferring the power on
some property holders to virtually control and dispose of the proper rights of others, creates no
standard by which the power thus given is to be exercised; in other words, the property holders
who desire and have the authority to establish the line may do so solely for their own interest
and even capriciously.

Eubank v. Richmond, 226 U.S. 137 (1912); see also Eastlake v. Forest City Enter., Inc., 426 U.S. 668, 677—
78 (1976) and Gen. Elec. Co. v. New York State Dep't of Labor, 936 F.2d 1448, 1454-57 (2d Cir. 1991); cf.
Carter v. Carter Coal Co., 298 U.S. 238 (1936). “Eubank and Roberge ‘stand for the proposition that a

legislative body may not constitutionally delegate to private parties the power to determine the nature of

rights to property in which other individuals have a property interest, without supplying standards to guide

the private parties' discretion.”” Ctr. for Powell Crossing, LLC v. City of Powell, Ohio, 173 F. Supp. 3d. 639,

675-79 (S.D. Ohio 2016). Otherwise, “administrative decision-making [will be] made potentially

subservient to selfish or arbitrary motivations or the whims of local taste.” Geo-Tech Reclamation Indus.,

Inc. v. Hamrick, 886 F.2d 662, 664-67 (4th Cir. 1989), citing Eubank and Roberge; see also Volokh, The
New Private—Regulation Skepticism: Due Process, Non—Delegation, and Antitrust Challenges, 37 Harv. J. L.

& Pub. Pol'y 931, 951 (2014). The Court of Appeals for the Sixth Circuit recently reaffirmed the continued
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vitality of these Due Process axioms. Stevens v. City of Columbus, Ohio, No. 21-3755, 2022 WL 2966396,
at 8-9 (6th Cir. July 27, 2022)(“It is true that the Fourteenth Amendment prohibits certain delegations of
legislative power to private persons without sufficient standards to guide their discretion. Although the
leading Supreme Court cases on this doctrine are primarily from the last century, this “private nondelegation
doctrine remains vital”).

While the foregoing binding Supreme Court precedent plainly displays the invalidity of the City’s
Neighborhood Veto sub judice, local applications further illustrate the point.

First, in Rice v. Vill. of Johnstown, Ohio, Judge Smith reiterated that “government can violate due
process with it delegates authority to private parties with no procedural protections,” in striking down an
arrangement emboldening protests of private parties to “the nature of rights to property in which other
individuals have a property interest.” No. 2:19-CV-504, 2020 WL 588127, at 4-8 (S.D. Ohio Feb. 5,
2020)(insufficient standards over use of private property delegated to a Planning and Zoning commission
appointed, but comprised of “five electors”).

Second, in Ctr. for Powell Crossing, LLC v. City of Powell, Ohio, Judge Graham determined that “a
standardless delegation of legislative power to five private citizens, each of whom directly represent the
interests of area homeowners' associations, plainly violates due process of law.” No. 2:14-CV-2207, 2016
WL 1165355, at 24-25 (S.D. Ohio Mar. 25, 2016).

Third, in Stevens, the Court predicated its upholding of the challenged ordinance on several factors
not present here, opining that the ordinance before it “requires the political appointment of Commissioners
and provides instructions on what materials and factors they must consider when issuing certificates,” while
“[e]vidence of the Commission's potential self-interest is also lacking, a key concern under Eubank.”
Stevens, supra., at 8-9. Conversely, the Court reaffirmed, an ordinance such as that in Eubank “was an
impermissible delegation because it offered no standard for the property owners’ exercise of their power,

leaving them able to modify property lines ‘solely for their own interest, or even capriciously’ . . . [t]he

10
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property owners were not an elected or appointed body but were instead any property owner abutting a

street.” Id.

The Neighborhood Veto presents as close of a scenario controlled by Roberge and Eubank and

influenced by Rice, Powell Crossing, and Stevens as any modern court is likely to encounter:

(1) The Neighborhood Veto rests the fate of Ms. Menkhaus’s otherwise-protecting fledgling vacation
rental B&B squarely in the hands of any private neighbor within 300 feet, such as the Howland
Family - - a minority of one controls what “kind of use” can be made of neighboring homes, as in
Roberge and Eubank.

(2) The Neighborhood Veto is the functional equivalent, in practical outcome, of the manner in which
the cities in Rice and Powell Crossing impermissibly rested power over neighbor’s property rights in
mere “area homeowners associations” and private “electors.”

(3) The Neighborhood Veto embraces all of the problematic attributes identified by the Sixth Circuit in
Stevens and none of the saving graces identified therein: If just one homeowner wishes to
permanently and completely curtail the leasing rights of all other homeowners along within a 6.48
acre zone surrounding their home,? all he must do is obtain a relatively perfunctory permit from the
City and consistently renew it.

(4) The City provides neither provides a process to guard against the prospect that the permit-holder who
has exercised the Neighborhood Veto has not done so solely due to personal taste, whim,
arbitrariness, selfishness, or ill-will, nor reviews with the permit-holder who exercised the Veto is
actually using the permit to operate a vacation rental.

(5) There are no standards to be applied: awarding of the Zoning Certificate is perfunctory and not
dependent on evaluation of competitors on the basis of nuisance factors, safety, security, noise, or

even real estate value or aesthetics - - the unabated will of one neighbor alone governs all others. In

The homeowner is empowered to create a circle 600 feet in diameter in all directions, or 282,600 square feet, over

six times as many square feet as an acre.

11
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fact, the transgression here is especially pronounced in light of the reality that the City does not (nor
could it) deem the short-term leasing of owner-occupied homes to be a nuisance; rather, that leasing

is entirely permissible so long as one is not blocked by a neighbor. See Roberge, supra, at 121 (“The

grant of permission for such building and use, although purporting to be subject to such consents,
shows that the legislative body found that the construction and maintenance of the new home was in
harmony with the public interest and with the general scope and plan of the zoning ordinance”).

(6) Even the most arbitrary or self-interested employment of the Neighborhood Veto is final and
unreviewable by accountable officials, as there is no opportunity for governmental review or
correction, once a private citizen within 300 feet has claimed a permit. See Doc. 1-3, Doc. 1-4.

(7) The arbitrariness created by such a policy is on full display here: the homeowners that acquired a
permit within 300 feet of Ms. Menkhaus is not just any homeowner: it is the former Mayor of
Milford and her husband, who (1) have been a vocal opponents of STRs in general and Ms.
Menkhaus’ home in particular; (2) initiated the introduction of the STR limits in Milford; and (3)
appear to have never leased their home as an STR and appear to maintain no plans to use their STR
permit by leasing her home as an STR.* Indeed, the Howlands wrote the following to the City of
Milford, regarding neighboring homes engaged in short-term, leasing:

e March 31, 2022: “T am checking on the status of an ordinance limiting/banning short term rentals of
non-owner-occupied buildings in residential neighborhoods. The owners of the 4 Unit apartment
building have been moving furniture, bedding, etc. in to their AirBNB which means it will be on the
market soon . . . Please let me know when we can expect some action on the issue.”

e April 5, 2022: “Article in the Equirer today about cash sales of homes driving the prices up in
Cincinnati neighborhoods . . . thus why passing an ordinance banning non-owner-occupied short
term rentals is not only essential but important that it moves quickly . . . typical family wanting to
call Milford home cannot compete with the companies that bought 25 Laurel and the Reynold’s
church house [Ms. Menkhaus’s home]. . . imagine this playing out on multiple streets in our city . . .”

e April 10, 2022: “WTF are four people walking into an apartment Airbnb with a trash bag [for] at

8:30pm on a Sunday night!? . . . a business owner can operate a for-profit entity in a residential
district with no regard to the community . . . How many times do we have to complain!? . .. these

4 There is no record of the Howlands operating an STR prior to obtaining the permit, nor is there any listing on any
STR website such as Airbnb.

12
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problems will compound; council’s problems will compound, and the city’s problems will
compound.”

e April 10, 2022: “480 people a month going through there . . . with no accountability to our city.”

Ultimately, Ms. Menkhaus is likely to prevail on the merits of her claims because she is threatened
with punishment due solely to the City’s outsourcing of the determination of her long-protected right to lease
to the arbitrary will of just one neighbor. See Eubank, supra, at 144 (exclaiming that the ordinance there,
taken to its logical extent, meant that “one person having a two-thirds ownership of a block may have that
power against a number having less collective ownership”)(Emphasis in original); see also Larkin v.
Grendel s Den Inc., 459 U.S. 116, 125-127 (1982)(“The church’s power under the statute is standardless,
calling for no reasons, findings, or reasoned conclusions . . . [the neighborhood veto] substitutes the
unilateral and absolute power of a church for the reasoned decision-making of a public legislative body
acting on evidence and guided by standards™); Williams v. Bd. of Cnty. Comm rs of Missoula, 2013 MT 243,
at 146-54 (“ordinance was arbitrary and capricious because the negative vote by a single adjoining
landowner could defeat the petition . . . it allowed the use of a person’s property to be held hostage by the
will and whims of neighboring landowners without reason or justification”).

iii. Empowering one business to abridge the rights of competitors fails Due Process.

Assuming, arguendo, that the Howland Family sincerely intends to operate a vacation rental, rathe
rather than to merely maliciously preempt neighboring STRs, The City’s enforcement of the Neighbor Veto
against Ms. Menkhaus still transgresses her Due Process guarantees articulated in Roberge and Eubank, but
moreso Yyet, for a second reason: it imbues one local business with unbridled governmental power to stamp
out its geographic rivals.

In Ass'n of Am. Railroads, the Court of Appeals for the D.C. Circuit confronted a regulatory scheme
empowering Amtrak to claim priority over its private sector rivals’ entitlement to use railroad tracks (“a
considerable advantage in its competitive battle for scarce track.”). Ass'n of Am. Railroads v. U.S. Dep't of

Transp., 821 F.3d 19, 27-36 (D.C. Cir. 2016)(“The specific fairness question we face here is whether an

13
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economically self-interested entity may exercise regulatory authority over its rivals . . . if giving a self-
interested entity regulatory authority over its competitors violates due process (major premise); and PRIIA
gives a self-interested entity regulatory authority over its competitors (minor premise); then PRIIA violates

due process”). The Court concluded that “it violates due process for Congress to give a self-interested entity

rulemaking authority over its competitors.” 1d., relying on Carter v. Carter Coal Co., 298 U.S. 238, 56 S.Ct.

855 (1936)(“The Carter Coal Court invalidated a delegation that empowered one set of competitors to
regulate a rival set”).> Such provisions that “subject the dissentient minority ... to the will of the stated
majority,” and confer on that majority “the power to regulate the affairs of [the] unwilling minority” are
“delegation in its most obnoxious form; for it is not even delegation to an official or an official body,
presumptively disinterested, but to private persons whose interests may be and often are adverse to the
interests of others in the same business.” 1d., at 29 (“what primarily drives the Court to strike down this
provision is the self-interested character of the delegatees™), citing Carter Coal.

Ultimately, the “rights safeguarded by the due process clause of the Fifth Amendment” dictate that

“in the very nature of things, one person may not be intrusted with the power to regulate the business of

another, and especially of a competitor,” for “a statute which attempts to confer such power undertakes an
intolerable and unconstitutional interference with personal liberty and private property.” Id. Thus, the Ass’n
of Am. Railroads court concluded that “[w]hile freight operators and Amtrak may not directly compete for
customers, they compete for scarce track, and Amtrak's authority to manipulate that competition [violates
due process].” Id.

Likewise here, but moreso, Ms. Menkhaus and the Howlands do “directly compete for customers” in
the same “industry” and in the same Milford neighborhood, but the City has given the Howlands, by virtue of

the Neighborhood Veto, the power to advance their self-interest at the expense of all others - - by shutting

5 The Bituminous Coal Conservation Act prohibited the United States or any other contractor from purchasing bituminous coal
from any mine that did not comply with certain wage and hour requirements. But the Act itself did not articulate those requirements. It
delegated the authority to determine them to “the producers of more than two-thirds of the ... tonnage production for the preceding calendar
year” and “more than one-half the mine workers employed.”
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down competing short-term rentals and maintaining a monopoly over short-term leasing in their
neighborhood. This reality is not mitigated by the fact that the City created the permit parameters on the
front end or awards Zoning Certificates on the back-end, since (1) the same was true in all of the due process
cases discussed above; and (2) the overall architecture of the City’s restrictions fail to provide an
independent check against self-interested private actors ruling over the property rights of otherwise-equal
citizens. Accordingly, Ms. Menkhaus is likely to prevail on the merits of her Due Process claims here.

B. Plaintiffs are likely to prevail on the merits of their Equal Protection claims because the
Neighborhood Veto is an arbitrary basis upon which to differentiate STR owners.

The City threatens to sanction Ms. Menkhaus in retaliation for leasing her home for less than 90
days, while expressly authorizing others to exercise precisely the same longstanding rights. The differential
classifications are based not on health or safety, or even real estate values or aesthetics, but rather solely upon
who applied for a permit first. Such a distinction between two homeowners is particularly arbitrary when the
City’s own ordinance fails to explicate the “first to apply” standard, much less to articulate how such a
restriction is tailored to any governmental interest.

Even under the most deferential scrutiny (which ought not apply here due to the Ohio Constitution’s greater
protections), there must be a “rational connection between the enactment and a legitimate government
interest.” Am. Express Travel Related Servs. Co. v. Ky., 641 F.3d 685, 689 (6th Cir.2011). Meanwhile, an

“attempted classification ‘must always rest upon some difference which bears a reasonable and just relation

to the act in respect to which the classification is proposed, and can never be made arbitrarily and without

any such basis’ . . . classifications must have a reasonable basis and may not ‘subject individuals to an
arbitrary exercise of power.” State v. Mole, 2016-Ohio-5124, 11 12-29; City of Cleburne, Tex. v. Cleburne
Living Ctr., 473 U.S. 432, 446-50 (1985)(“The State may not rely on a classification whose relationship to
an asserted goal is so attenuated as to render the distinction arbitrary or irrational”); Yick Wo v. Hopkins, 118
U.S. 356, at 367-368 (1886)(San Francisco's ordinance making it “unlawful ... for any person or persons to

establish, maintain, or carry on a laundry, within the corporate limits of the city and county of San
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Francisco, without having first obtained the consent of the board of supervisors . . . does not prescribe a rule
and conditions, for the regulation of the use of property for laundry purposes, to which all similarly situated
may conform,” rather this “naked and arbitrary power to withhold consent” can be abused against even “a
competent and qualified person, and having complied with every reasonable condition demanded by any
public interest”).

In Cleburne, the Supreme Court rejected as “invalid as-applied” under equal protection a regulation
to “require the permit for this facility when other care and multiple-dwelling facilities are freely permitted,”
reasoning that “the record does not reveal any rational basis for believing that the Featherston home would
pose any special threat to the city's legitimate interests.” 1d., at 447-449. And the Court was clear that mere

subjectivity through a method such as the Neighborhood Veto here will not suffice: “denying a permit based

on vague, undifferentiated fears is again permitting some portion of the community to validate what would

otherwise be an equal protection violation.” Id., at 447-449 (“the Council was concerned with the negative

attitude of the majority of property owners located within 200 feet of the Featherston facility . . . But mere
negative attitudes, or fear . . . are not permissible bases . . . It is plain that the electorate as a whole, whether
by referendum or otherwise, could not order city action violative of the Equal Protection Clause, and the City
may not avoid the strictures of that Clause by deferring to the wishes or objections of some fraction of the
body politic™).

As the Supreme Court intimated, if not explicated, in Cleburne, under-inclusivity is demonstrative of
arbitrariness. Springfield Armory, Inc. v. City of Columbus, 29 F.3d 250, at 251-254 (6th Cir. 1994)(“In the
present case, the ordinance is fundamentally irrational . . .The Columbus ordinance outlaws assault weapons
only by outlawing certain brand names without including within the prohibition similar assault weapons of
the same type, function or capability. The ordinance does not achieve the stated goal of the local
legislature—to get assault weapons off the street. The ordinance purports to ban ‘assault weapons’ but in fact
it bans only an arbitrary and ill-defined subset of these weapons. . .””). On this front, the Supreme Court has

explained that “the very existence of the ‘escape hatch’ . . . only heightens the irrationality of the restrictive
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definition.” Moore v. City of E. Cleveland, Ohio, 431 U.S. 494, 512 (1977). The Ohio Supreme Court’s
decision in Boice teaches the same lesson: there, the homeowner was permitted to build on a lot deemed by
zoning regulations to be “too small” because others had previously enjoyed the same right on identical or
smaller lots but were “grandfathered in.” Boice v. Ottawa Hills, 2013-Ohio-4769, 117-19; see also Yoder,
supra (“the law is under-inclusive as to any governmental interest. There are 233 houses in the City which,
irrespective of size, are “grandfathered in” and therefore exempt from this regulation . . . Thus, the limit is
arbitrary . . . and treats similarly-situated homeowners and tenants differently without any justifiable basis”).
Likewise, empowering a private individual or entity the power to veto a competitor is an inherently
arbitrary basis for distinguishing between two otherwise similarly-situated parties. For instance, one District
Court within this Circuit recently invalidated a “Certificate of Need” law putatively predicated on a
governmental interest in ensuring that new moving companies were able to operate safely, but implemented
through standards that prevented the operation of such new moving companies without any evidence as to
safety and on instead on the basis that “no new competition is warranted.” Bruner v. Zawacki, 997 F. Supp.
2d 691, 697-702 (E.D. Ky. 2014)(concluding that “because there is no link between the protest and hearing
procedures and any alleged government interest in health and safety, the Plaintiffs have successfully negated
the Defendants' purported purposes behind the procedure”). Simply put, “too much competition,” without
evidence as to a lack of safety, cannot be used as a proxy for “lack of safety”” when the governmental interest
sought to be advanced is “ensuring safety.” Id., at 700 (“an existing moving company can essentially veto

competitors from entering the moving business for any reason at all, unrelated to safety or social costs™).

And a putative interest in “preserving a small-town character” cannot be advanced through prohibiting “big
box retail stores and restaurants with standardized features” when others are allowed to do the same and
disallowing such businesses “does not preserve a small town character.” Island Silver & Spice, Inc. v.
Islamorada, 542 F.3d 844, 847-48 (11th Cir. 2008)(“[r]estricting formula retail stores, while allowing other

large [and] non-unique structures, does not preserve a small town character”).
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Further, “the most deferential scrutiny,” such as “rational basis review,” is not the applicable
standard of scrutiny when reviewing the arbitrariness of the distinction between Ms. Menkhaus and STR
permit holders here. The Ohio Constitution is more protective yet, and may be applied without adherence or
deference to federal constitutional precedent.® Thus, as discussed earlier, pursuant to the Ohio Constitution,
this Court must carefully scrutinize the City’s arbitrary and disparate treatment of Plaintiffs’ rights. A court
in the Northern District of Ohio recently articulated the stricter standard of review governing due process and
equal protection challenges to land use regulation, made pursuant to the Ohio Constitution: “Ohio courts
apply a higher level of scrutiny to such claims regarding property rights, and homeowners * * * the
undersigned concludes that Ohio courts, interpreting the Ohio Constitution, apply something higher than
rational basis review, but less than strict scrutiny to cases involving property rights.” Yoder v. City of
Bowling Green, Ohio, No. 3:17 CV 2321, 2019 WL 415254, at 3-6 (N.D. Ohio Feb. 1, 2019)(“[t]he dwelling
limit is impermissibly arbitrary, oppressive, and untailored . . .Within the regulations, the City claims to be
effectuating a governmental interest in limiting population density. * * * But the City’s dwelling limit only
focuses on the type of relationship between those living together in a home, and as such, is both over- and
under-inclusive with respect to either of these interests”).

Applying any such scrutiny dooms the Neighborhood Veto: (1) the City of Milford authorizes short-
term rentals, thereby dispelling any assertion that they are a nuisance or otherwise a threat to the public
health, safety, or welfare; (2) Section 740.03 authorizes up to “thirty residential STRPs . . . per calendar
year,” and less than one dozen such permits have been granted; (3) Ms. Menkhaus has passed the only health
and safety standard within the ordinance — “Certification from the Milford Community Fire Department that
the property has passed inspection;” (4) Ms. Menkhaus’s short-term leasing will not saturate her
neighborhood with vacation rentals, since the Howland Family appears unlikely to actually engage in the

activity; (5) the sole reason Ms. Menkhaus is forbidden from short-term leasing while the Howlands are

6 The United States Constitution provides a floor, not a ceiling, for individual rights enjoyed by state citizens. Arnold
v. Cleveland, 67 Ohio St.3d 35 (1993), citing, California v. Greenwood, 486 U.S. 35, 43 (1988) (“Individual States may
surely construe their own constitutions as imposing more stringent constraints . . .”).
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authorized is that Ms. Menkhaus applied subsequent to the Howlands — an arbitrary basis upon which to
permit or forbid the exercise of longstanding rights; (6) the sole reason Ms. Menkhaus applied for a permit
subsequent to her neighbors is that she was forced to first comply with the unconstitutional residency
requirement, i.e. “the owner occupancy mandate articulated in Section 740.01-740.05; and (7) Ms. Menkhaus
would be authorized to lease but for the Howland Family, rather than any governmental actor, having
unilaterally vetoed her right to do so; and (8) there is no mechanism to ensure that that neighbor who
obtained the STR permit is actually using that permit to engage in short-term leasing, rather than simply
vetoing another’s rights.

Consequently, classifying Ms. Menkhaus’s short-term leasing as forbidden and punishable with steep
daily fines, while others are welcome to engage in the same conduct, attempts to create an arbitrary
classification that cannot withstand any serious equal protection scrutiny. As such, Ms. Menkhaus is likely
to prevail on the merits.

C. Plaintiff is confronted with irreparable injury.

A plaintiff can demonstrate that a denial of an injunction will cause irreparable harm if the claim is
based upon a violation of the plaintiff's constitutional rights. See, e.g., Connection Distrib. Co. v. Reno, 154
F.3d 281, 288 (6th Cir.1998) (recognizing that the loss of constitutional rights, for even a minimal period of
time, constitutes irreparable harm). Meanwhile, satisfaction of the first prong of the preliminary injunction
standard — demonstrating a strong likelihood of success on the merits — also satisfies the irreparable injury
standard. See Elrod v. Burns, 427 U.S. 347, 373 (1973) (holding that if a constitutional right is being
threatened or impaired, a finding of irreparable injury is mandated).

Here, Plaintiffs have demonstrated a substantial likelihood of success on the merits. Thus, Plaintiff
will suffer irreparable injury if the City is not immediately enjoined from enforcing its unconstitutional
policy. Further, severe economic penalties grow larger by the day, and fines of $1,000 to $3,000 per day
will ostensibly prove unpayable and bankrupting. Finally, it is well recognized that each parcel of land is

unique. “Damages at law” are a “clear inadequacy” when dealing with “an interest in land.” Sholiton Indus.,
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Inc. v. Wright State Univ., No. 95-CA-101, 1996 WL 531587, at 4-5 (Ohio Ct. App. Sept. 20, 1996): here,
Ms. Menkhaus paid an elevated purchase price in reliance on the home’s history as a vacation rental, and
incurs commensurate elevated expenses.  Moreover, the City’s policies require Plaintiff to break
longstanding commitments to her guests, threaten harm to her ongoing business, leave her in limbo as to how
her home(s) may be used, and threaten to damager her reputation as a host.

D. No public interest is served by continued enforcement of the Neighborhood Veto, nor would
private harm accrue.

Neither the City nor any private residents will suffer any harm should an injunction be issued. The
vast majority of Ohioans live in locations without such neighborhood vetoes and without bans on short-term
rentals; and there is no chaos in such places. Indeed, the City itself, rather than deeming short-term leasing a
nuisance per se, welcomes and authorizes such longstanding rights in the absence of a neighbor’s arbitrary
veto. Meanwhile, courts recognize that “residential STRs offer guests unique opportunities to immerse
themselves in the City.” Hignell-Stark v. City of New Orleans, No. 21-30643, 2022 WL 3584037, at 1-10
(5th Cir. Aug. 22, 2022). Finally, the City remains free to enforce nuisance laws and directly address
externalities caused by any type of homeownership, including those homes leased for less than 90 days.

IV. CONCLUSION

Perhaps some neighbors would rather not live near a vacation rental, just as some others may prefer
not to live next to a long-term rental, “affordable housing,” or a pink or purple house. "It is the role of the
judiciary, however, to ensure the protection of individual rights." KindHearts for Charitable Humanitarian
Development, Inc. v. Geithner, 710 F.Supp.2d 637 (N.D.Ohio, 2010); E.qg., Trop v. Dulles, 356 U.S. 86, 103,
(1958) (“The Judiciary has the duty of implementing the constitutional safeguards that protect individual
rights.”). And once the City is enjoined from enforcing its impermissible Neighborhood Veto, it will remain
free to return to the drawing board to craft more precise standards. Sessions v. Dimaya, 138 S. Ct. 1204,
1224-29 (2018)(Gorsuch, concurring)(treating the challenged term as a nullity “has the salutary effect of

inducing the legislature to reenter the field and make itself clear by passing a new law”). In the instant, the
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City must be preliminarily enjoined from relying upon the Neighborhood Veto in Section 740.03 as a basis
for imposing fines upon or otherwise retaliating against Plaintiffs’ for short-term leasing.
Respectfully submitted,

/s/ Maurice A. Thompson

Maurice A. Thompson (0078548)
1851 Center for Constitutional Law
122 E. Main Street

Columbus, Ohio 43215

Tel: (614) 340-9817
MThompson@OhioConstitution.org

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing has been served on Defendants, through email to
Defendants’ Counsel, Bryan Pacheco (bryan.pacheco@dinsmore.com) and Defendant Christine Celsor
(CCelsor@MilfordOhio.org), on October 3, 2022

Respectfully submitted,
s/ _Maurice A. Thompson
Maurice A. Thompson (0078548)
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