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VERIFIED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Now comes Plaintiffs, TARA MENKHAUS, LINDA CASSIDY, and CASSIDY ENTERPRISES,

LLC, who, in support of their Complaint for Declaratory Judgment and Injunctive relief states as follows:
INTRODUCTION

1. This is an action for declaratory judgment, preliminary and permanent injunction, pursuant to 42

U.S.C. 81983, arising from Defendants’ unconstitutional official conduct, policies, practices, regulations,

restrictions, threats, intimidation, and/or harassment.
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2. While Ohio cities may maintain latitude to regulate the real property so as to curtail nuisances, that

latitude remains subject to constitutional limits.

3. Specifically, the City of Milford (“the City”) claims the authority to fine those who lease private

property to others for a period of less than 90 days (“STRs,” “Vacation Rentals,” or “Airbnbs”) unless,

amongst other things, the homeowner dwells within the home or specific unit within the home so leased (the

“residency requirement”) and no neighboring homeowner has first obtained a permit to do the same (the

“neighborhood veto™).

4, However, Plaintiffs’ private property rights are fundamental rights pursuant to the Ohio Constitution,

and Plaintiffs’ right to harmlessly lease their homes is threatened and deprived solely due to impermissibly

vague and arbitrary prohibitions and their impermissible application to Plaintiffs.

5. Plaintiffs now faces an imminent risk of extensive daily fines merely because they continue to

exercise their longstanding rights to lease their homes for periods of less than 90 days.

6. Due to Defendants’ conduct, Plaintiffs face irreparable harm to their rights under the Fifth, Eighth,

and Fourteenth Amendments to the United States Constitution, Clause 3 of Section 8 of Article | of the

United States Constitution, and Sections 1, 2, 16, 19, and 20 of Article I of the Ohio Constitution.

7. This harm may only be remedied by a ruling from this Court, and Defendant must be immediately

and permanently enjoined from enforcing both the Neighborhood Veto and the Residency Requirement, as

each is articulated in the City’s Municipal Code Sections 740.01, 740.02, 740.03, 740.05, and 740.16.
PARTIES

8. Plaintiff Tara Menkhaus owns 520 Garfield Avenue in Milford, Ohio, a parcel which includes a

connected home with a mailing address of 515 Mill Street.

9. Plaintiff Menkhaus altered her home address to 515 Mill Street for the purpose of applying for and

retaining a “Short Term Rental Zoning Certificate” to continue leasing 515 Mill Street for periods of less

than 90 days, i.e. as a vacation rental listed on Airbnb.

2



Case: 1:22-cv-00568-MRB Doc #: 1 Filed: 09/30/22 Page: 3 of 22 PAGEID #: 3

10. Plaintiff Linda Cassidy is the primary member of Cassidy Enterprises, LLC, which owns the home
located at 626 Tyler Avenue in Milford, Ohio.
11. Defendant City of Milford is a municipal corporation in Clermont County organized under the
Constitution and laws of the State of Ohio.
12. The City is a state actor and is a municipal corporation unprotected by sovereign immunity for the
purposes of this action.
13. Defendant Christine Celsor is, and has been at all times relevant to the facts at issue in this case, a
“Planning and Community Development Coordinator” for the City of Milford.
14. The actions of Defendant Celsor described herein were taken pursuant to official conduct on behalf
of the City of Milford, and were exercised under color of law.
15. At all times relevant to the allegations in this Complaint, each and all of the Defendants’ acts alleged
herein attributed to Ms. Celsor were undertaken while acting under the color of regulations, customs, usages,
and policies of the City.
16. Ms. Celsor has undertaken specific action so as to deprive and/or violate the constitutional rights of
the Plaintiffs in her individual capacity, as part of her official duties and responsibilities as an employee or
agent of the City, and in her official capacity of implementing a policy, practice or custom of the City.
17. All actions by the Defendants described herein were undertaken under color of state law and threaten
to cause the deprivation of Plaintiffs’ rights protected by the United States Constitution and Ohio
Constitution.

FACTS
18. Plaintiff Tara Menkhaus’s homes at 515 Mill Street and 520 Garfield Avenue! have been leased to

others on a short-term basis, i.e. less than 90 days, since 2013.

! The Parcel is somewhat unusual: it consists of a former church and parsonage on the same legal parcel, connected
by a hallway somewhat similar to a breezeway. The former church is labeled 515 Mill Street for utility and mailing
purposes, but the Clermont County Auditor identifies the entire parcel, and both homes, as 520 Garfield Avenue.
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19. In reliance upon the longstanding history of 515 Mill Street/520 Garfield Ave. as vacation rental
homes, Ms. Menkhaus acquired the property in 2021.
20. Without causing harm to other, Ms. Menkhaus has lawfully leased the home on a short-term basis for
approximately one year.
21. Without causing harm to others, Plaintiff Linda Cassidy has leased her home at 626 Tyler Avenue
since 2021.
22. By leasing their homes on a short-term basis, Plaintiffs Menkhaus and Cassidy earn approximately
twice what they would otherwise earn in gross rents.

The City’s Residency Requirement
23. On June 21, 2022, the City of Milford enacted Chapter 740, severely limiting homeowners’
opportunities to lease their Milford homes.
24, The preface to Chapter 740 fails to articulate a governmental interest other than that “Council has
determined that short term residential rental properties, as a commercial/business should be regulated,” and
adds “All persons, firms, entities, and corporations currently operating residential non-owner-occupied short
term rental properties in violation of Chapter 740 shall have a grace period until October 1, 2022, in which to
bring themselves into full compliance . ..”

25. Section 740.02 prohibits all “residential non-owner-occupied short term rental property,” forcing the

owner of the home to either (1) move to Milford and “permanently resides in the STRP as [his or her]
primary place of residence” (“The Residency Requirement”); (2) part with their right to lease; or (3) face
extensive fines.

26. Section 740.05 invites homeowners to apply for an “STR permit” only once they are able to provide

“evidence that the dwelling is the occupant’s primary property.”
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217. Residency within both Milford and the putative rental home (or unit within a home) within Milford,
along with “Certification from the Milford Community Fire Department that the property has passed
inspection,” is a prerequisite to applying for an STR permit.
28. Plaintiff Menkhaus undertook the extraordinary step of changing her residence to 515 Mill Street,
then gaining approval from the City’s Fire Department and applying for a permit to continue leasing her
home: by September 9, 2022, Ms. Menkhaus had changed her address and applied for a permit.
29. Plaintiff Cassidy did not apply for a Short Term Rental Zoning Certificate solely because she
maintains no intention of residing at 626 Tyler Avenue, given that she already resides very close by in
Milford and is currently seeking to purchase a home in Florida.
30. If not for the Residency Requirement, Ms. Cassidy would continue to lease her home to others on a
short-term basis.
31. Both Ms. Menkhaus and Ms. Cassidy are severely restricted in attempting to sell their short-term
rental homes to others seeking to continue that use: only those willing to move to Milford, Ohio and into the
homes are potential purchasers.
32. The several months it took Ms. Menkhaus to changer her residence to 515 Mill Street prevented her
from applying for a Short-Term Rental Zoning Certificate prior to the application of a neighbor allegedly
residing within 300 feet of her home(s).

The City’s Neighborhood Veto
33. Section 740.03 prohibits any homeowner from leasing their home for less than 90 days if the
home is located “within a 300 foot buffer zone of another STRP” and adds that “no more than thirty STRPs
shall be permitted per calendar year” (“The Neighbor’s Veto”).
34. The City’s September 9, 2022 response denied Ms. Menkhaus’s application due to the Neighborhood

Veto, stating as follows: “the City has reviewed your application for a short-term rental permit and we are
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not able to approve your request [because] a residential short-term rental property permit has been approved
for 17 Laurel Ave. [and] 515 Mill St. is located within the 300 feet [sic] buffer zone of 17 Laurel Ave.”

35. 17 Laurel Avenue is owned by former Milford Mayor Laurie Howland and her husband Tim (“the
Howlands” or “the Howland Family”).

36. The Howlands immediately obtained expedited approval from the fire department and immediately
obtained a permit Short-Term Rental Zoning Certificate on August 2, 2022.

37. The Howlands were able to apply more quickly than Ms. Menkhaus because they did not need to
relocate to apply.

38. Plaintiffs are unable to identify any evidence that the Howlands previously operating an STR at this
location or any other.

39. The text of the City’s municipal ordinance identifies no means of determining how conflicts are
adjudicated when one homeowner receives a permit prior to the application of another nearby homeowner
and no means of addressing who receives priority when permits are to be issued for all subsequent years.

40. In a September 19, 2022 follow-up email with Ms. Menkhaus, the City, by and through Defendant

Celsor, insisted that while Ms. Menkhaus could apply for a 2023 permit, “STRP permit renewals will have

priority over new 2023 STRP permit applications.”

41. Ms. Menkhaus will be permanently blocked from leasing her homes so long as, without more, the
Howland Family elects to renew its Short Term Rental Zoning Certificate.

42. The City now threatens Ms. Menkhaus and Ms. Cassidy, beginning October 1, 2022, with $1,000 to
$3,000 per day fines for each day that she honors her commitments to her longstanding bookings.

JURISDICTION AND VENUE

43. This Court has subject matter jurisdiction over this case pursuant to 28 U.S.C. § 1331, as this action
arises under the Fifth, Eighth, and Fourteenth Amendments to the United States Constitution; under 28

U.S.C. § 1343(a)(3), in that it is brought to redress deprivations, under color of state law, of rights,
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privileges, and immunities secured by the United States Constitution; under 28 U.S.C. § 1343(a)(4), in that it
seeks to recover damages and secure equitable relief under an Act of Congress, specifically, 42 U.S.C. §
1983, which provides a cause of action for the protection of civil and constitutional rights; under 28 U.S.C. §
2201(a), to secure declaratory relief; under 28 U.S.C. § 2202, to secure preliminary and permanent injunctive
relief and damages; and under 42 U.S.C. 8§ 1988, to award attorneys fees.

44, Venue is proper within this judicial district and division pursuant to 28 U.S.C. § 1391(b) and Local
Rule 3.8, as (i) the Defendants are situated within this judicial district and division; and (ii) all of the claims
asserted by Plaintiff arose within this judicial district and division.

45, This Court maintains supplemental jurisdiction over Plaintiffs’ state constitutional claims pursuant to
28 U.S.C. § 1367.

46. This Court maintains the authority to certify “unsettled questions of Ohio law” to the Ohio Supreme
Court. See Ohioans Against Corp. Bailouts, LLC v. LaRose, No. 2:19-CV-4466, 2019 WL 5457002, at 10
(S.D. Ohio Oct. 23, 2019)(“Pursuant to Rule 9.01 of the Rules of Practice of the Ohio Supreme Court, a
federal court may certify questions of law to the Ohio Supreme Court when ‘there is a question of Ohio law
that may be determinative of the proceeding and for which there is no controlling precedent in the decisions
of this Supreme Court’”).

47. If in doubt as to Plaintiffs’ state-based claims, this Court should so certify queries regarding the Ohio

Constitution’s guarantees of private property rights as against vagueness, over-delegation and equal

protection.

DECLARATORY JUDGMENT AND INJUNCTION
48. Plaintiffs hereby incorporates by reference the allegations in the foregoing paragraphs as if set forth
fully herein.
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49. In order to prevent violation of Plaintiffs’ constitutional rights by Defendants, it is appropriate and
proper that a declaratory judgment be issued, pursuant to FED. R. Civ. P. 57, declaring unconstitutional the
Defendants’ policies and practices challenged herein.
50. Furthermore, pursuant to 28 U.S.C. § 2202 and FeD. R. Civ. P. 65, it is appropriate and hereby
requested that this Court issue preliminary and permanent injunctions prohibiting the Defendants from
enforcing their restrictions on Plaintiffs” Equal Protection, Due Process, Private Property, and other rights to
the extent they are unconstitutional, in order to prevent the imminent violation of Plaintiffs’ constitutional
rights.
51. Plaintiffs desire a judicial determination of their rights against Defendants as they pertain to Plaintiffs
right to maintain and control their private property and exercise their rights without excessive penalties.
COUNT 1
VIOLATION OF RIGHT TO DUE PROCESS and EQUAL PROTECTION UNDER THE FIFTH
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION and
SECTIONS 1, 2, 16, and 19 of ARTICLE | OF THE OHIO CONSTITUTION
(42 U.S.C. §1983)
52. Plaintiffs hereby incorporate by reference the allegations in the foregoing paragraphs as if set forth
fully herein.
53. The Due Process Clause of the Fourteenth Amendment provides that “no State shall ... deprive any
person of life, liberty, or property without due process of law.”
54. Section 1, Article 1 of the Ohio Constitution provides the following: “All men are, by nature, free
and independent, and have certain inalienable rights, among which are those of enjoying and defending life
and liberty, acquiring, possessing, and protecting property, and seeking and obtaining happiness and safety.”

55. Section 19, Article | states “Private property shall ever be held inviolate, but subservient to the public

welfare.”
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56. “Ohio has always considered the right of property to be a fundamental right. There can be no doubt
that the bundle of venerable rights associated with property is strongly protected in the Ohio Constitution and
must be trod upon lightly, no matter how great the weight of other forces.””?

57. In Ohio, these “venerable rights associated with property” are not confined to the mere ownership of
property. Rather, the Ohio Supreme Court recently acknowledged that “[t]he rights related to property, i.e.,
to acquire, use, enjoy, and dispose of property, are among the most revered in our law and traditions.”®

58. Ohio landlords and homeowners “have a constitutionally protected property interest in running their
residential leasing businesses free from unreasonable and arbitrary interference from the government.”
Mariemont Apartment Assn. v. Vill. of Mariemont, 2007-Ohio-173, 1 40 (“If the building commissioner fails
to issue a rental permit, a landlord must cease renting or seeking to rent a unit and cause it to be vacated . . .
We deem the landlords' interest to be significant™).

59. “The ability to lease property is a fundamental privilege of property ownership.” Zaatari v. City of
Austin, 615 SW.3d 172, at 191 (Tex. App. 2019)(“short-term rentals are an ‘established practice’ and a
‘historically ... allowable use’”), citing Terrace v. Thompson, 263 U.S. 197, 215 (1923) (noting that
“essential attributes of property” include “the right to use, lease and dispose of it for lawful
purposes”); Calcasieu Lumber Co. v. Harris, 77 Tex. 18, 13 S.W. 453, 454 (1890) (“The ownership of land,
when the estate is a fee, carries with it the right to use the land in any manner not hurtful to others; and the

right to lease it to others, and therefore derive profit, is an incident of such ownership.”); see also Ross,

Thomas, Metaphor and Paradox, 23 Ga. L. Rev. 1053, 1056 (1989) (noting that “rights to sell, lease, give,
and possess” property “are the sticks which together constitute” the metaphorical bundle).
60. Unquestionably, these Due Process guarantees protect liberty and property interests such as the right

to lease one’s home, irrespective of duration, from arbitrary prohibition or restriction.

2 Norwood v. Horney (2006), 110 Ohio St.3d 353, at 361-62 (internal citations omitted).
3 Id.
9
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The City’s Neighborhood Veto impermissibly delegates power of Plaintiffs’ property to capricious
neighbors

61. the Due Process Clause limits “the manner and extent” to which authority may be delegated to
private parties. See Biener v. Calio, 361 F.3d 206, 216 (3d Cir.2004).

62. “It is true that the Fourteenth Amendment prohibits certain delegations of legislative power to private
persons without sufficient standards to guide their discretion. Although the leading Supreme Court cases on
this doctrine are primarily from the last century, this ‘private nondelegation doctrine remains vital.”” Stevens
v. City of Columbus, Ohio, No. 21-3755, 2022 WL 2966396, at 8-9 (6th Cir. July 27, 2022).

63. In Seattle Title Trust Co. v. Roberge, a Seattle zoning ordinance allowed a home for the aged poor to
be built in a particular area, but only “when the written consent shall have been obtained of the owners of
two-thirds of the property within four hundred (400) feet of the proposed building.” 278 U.S. at 118. The
Supreme Court struck down the ordinance as violative of due process.

64. In Eubank v. Richmond, the Supreme Court struck down an ordinance that required a city's building
committee to establish set-back lines for a given piece of property whenever requested to do so by two-thirds
of the adjacent property owners. The Court ruled that this ordinance violated due process.

65. “Eubank and Roberge ‘stand for the proposition that a legislative body may not constitutionally

delegate to private parties the power to determine the nature of rights to property in which other individuals

have a property interest, without supplying standards to quide the private parties' discretion.”” Ctr. for

Powell Crossing, LLC v. City of Powell, Ohio, 173 F. Supp. 3d. 639, 675-79 (S.D. Ohio 2016).

66. The City’s enforcement of the Neighbor Veto against Ms. Menkhaus transgresses her Due Process
guarantees articulated in Roberge, Eubank, and Carter Coal for a second reason: it imbues one local
“business” with unbridled governmental power to stamp out its geographic rivals.

67. Ultimately, the “rights safeguarded by the due process clause of the Fifth Amendment” require that

“in the very nature of things, one person may not be intrusted with the power to regulate the business of

10
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another, and especially of a competitor,” for “a statute which attempts to confer such power undertakes an
intolerable and unconstitutional interference with personal liberty and private property.”  Ass'n of Am.
Railroads v. U.S. Dep't of Transp., 821 F.3d 19, 27-36 (D.C. Cir. 2016), citing Carter v. Carter Coal
Co., 298 U.S. 238, 56 S.Ct. 855 (1936).

68. Empowering one business, competitor, or self-interested actor to abridge the property rights of
competitors fails Due Process.

69. Through the Neighborhood Veto, the City has outsourced power over Plaintiffs’ longstanding rights
to the arbitrary whim and self-interest of neighboring homeowners.

70. Enforcement of the City’s Neighborhood Veto transgresses Plaintiff’s Due Process guarantees by
delegating to a single purely private and unaccountable private homeowner the capricious power to control,
absolutely and with finality, the property of all of his neighbors within a quarter of a mile, creating a self-
serving neighborhood monopoly in the process.

71. The Neighborhood Veto fosters impermissible arbitrariness: the homeowners that acquired a short-
term rental zoning certificate within 300 feet of Ms. Menkhaus did so either solely to block her from leasing
her homes and/or solely to monopolize the street for their own self-interest.

72. The homeowners that acquired a short-term rental zoning certificate within 300 feet of Ms.
Menkhaus are the former Mayor of Milford and her husband, who (1) have been vocal opponents of STRs in
general and Ms. Menkhaus’ home in particular; (2) catalyzed the introduction of the STR limits in Milford;
and (3) appear to have never leased their home as an STR and appear to maintain no plans to use their STR
permit by leasing her home as an STR.*

73. Ms. Menkhaus and the Howlands do “directly compete for customers” in the same “industry” and in

the same Milford neighborhood, but the City has given the Howlands, by virtue of the Neighborhood Veto,

4 Plaintiffs have sought, but have been unable to uncover, any evidence of the Howland Family operating an STR
prior to obtaining the permit, nor is there any listing on any STR website such as Airbnb.
11
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the power to advance their self-interest at the expense of all others - - by shutting down competing short-term
rentals and maintaining a monopoly over short-term leasing in their neighborhood.
74. Both Plaintiff Menkhaus and Plaintiff Cassidy have been injured by the Neighborhood Veto.
75. Both Plaintiff Menkhaus and Plaintiff Cassidy are threatened with further significant injury if the
Neighborhood Veto is not enjoined.

The City’s Neighborhood Veto impermissibly violates Plaintiffs’ right to Equal Protection
76. “The Ohio Constitution may be interpreted without adherence or deference to federal court decision
regarding the United States Constitution, which provides a floor, not a ceiling, for individual rights enjoyed
by state citizens.”®
77. Article I, Section 2 of the Ohio Constitution provides that “[a]ll political power is inherent in the
people. Government is instituted for their equal protection and benefit * * *.”
78. In State v. Mole, the Ohio Supreme Court indicated that the Ohio Constitution’s equal protection
guarantees can be applied to provide greater protection than their federal counterparts. State v. Mole, 2016-
Ohio-5124, 11 14, citing Arnold v. Cleveland, 67 Ohio St.3d 35, 42 (1993).
79. A District Court in the Northern District recently explained that “the Ohio Constitution is more

protective of private property rights than its federal counterpart, the Ohio Supreme Court insists upon a more

stringent Equal Protection analysis.” Yoder v. City of Bowling Green, Ohio, No. 3:17 CV 2321, 2019 WL

415254, at p. 4-5 (N.D. Ohio Feb. 1, 2019), citing Norwood v. Horney and Jeffrey S. Sutton, 51 Imperfect
Solutions: States and the Making of American Constitutional Law 198 (2018), at 16 (“Nothing compels the
state courts to imitate federal interpretations of the liberty and property guarantees in the U.S. Constitution
when it comes to the rights guarantees in their own constitutions”).

80. An “attempted classification ‘must always rest upon some difference which bears a reasonable and

just relation to the act in respect to which the classification is proposed, and can never be made arbitrarily

5 PruneYard Shopping Ctr. v. Robbins (1980), 447 U.S. 74; State v. Brown (1992), 63 Ohio St.3d 349.
12
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and without any such basis’ . . . classifications must have a reasonable basis and may not ‘subject individuals
to an arbitrary exercise of power.” State v. Mole, 2016-Ohio-5124, 1 12-29; City of Cleburne, Tex., at 446
(“The State may not rely on a classification whose relationship to an asserted goal is so attenuated as to
render the distinction arbitrary or irrational”).

81. The City threatens to sanction Ms. Menkhaus in retaliation for leasing her home for less than 90
days, while expressly authorizing others to exercise precisely the same longstanding rights.

82. The differential classification Plaintiff Menkhaus and others is based not on health or safety, or
even real estate values or aesthetics, but rather solely upon who applied for a permit first.

83. Distinguishing between two similarly-situated homeowners solely on the basis of who first applies
for a permit is particularly arbitrary when the City’s own ordinance fails to explicate any “first to apply”
criteria, much less articulate a legitimate governmental interest in support thereof.

84. The results of empowering a private individual or entity the power to veto a competitor is an
inherently arbitrary basis for distinguishing between two otherwise similarly-situated parties.

85. The City of Milford authorizes short-term rentals, thereby dispelling any assertion that they are a
nuisance or otherwise a threat to the public health, safety, or welfare.

86. Section 740.03 authorizes up to “thirty residential STRPs . . . per calendar year,” and less than one
dozen such permits have been granted within the City of Milford.

87. Ms. Menkhaus has passed the only health and safety standard within the City’s ordinance:
“Certification from the Milford Community Fire Department that the property has passed inspection.”

88. Ms. Menkhaus’s short-term leasing does not “saturate” her neighborhood with vacation rentals,
especially since the Howland Family appears unlikely to actually engage in the activity.

89. The sole reason Ms. Menkhaus is forbidden from short-term leasing while the Howlands are
authorized is that Ms. Menkhaus applied subsequent to the Howlands — an arbitrary basis upon which to

permit or forbid the exercise of longstanding rights.

13
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90. The sole reason Ms. Menkhaus applied for a permit subsequent to her neighbors is that she was
forced to first comply with the unconstitutional residency requirement challenged herein, i.e. “the owner
occupancy mandate articulated in Section 740.01-740.05.
91. Ms. Menkhaus would be authorized to continue leasing her home, but for the Howland Family,
rather than any governmental actor, having unilaterally vetoed her right to do so.
92. Classifying Ms. Menkhaus’s short-term leasing as forbidden and punishable with steep daily fines,
while others are welcome to engage in the same conduct, attempts to create an arbitrary classification that
cannot withstand any serious equal protection scrutiny.

The City’s Residency Requirement impermissibly violates Plaintiffs’ right to Equal Protection
93. “Imposing residency requirements on short-term leasing discriminates on its face against out-of-state
property owners.” Hignell-Stark v. City of New Orleans, No. 21-30643, 2022 WL 3584037, at 1-10 (5th
Cir. Aug. 22, 2022)( “The City doesn't just make it more difficult for them to compete in the market for
STRs in residential neighborhoods; it forbids them from participating altogether. The City prohibits anyone
from using a property as an STR unless the owner has a permit. And the City does not offer permits for
STRs in residential neighborhoods unless the STR is “located on the same lot of record as the owner's
primary residence” and the owner has a homestead exemption for that property. The upshot is that only
residents of the City may enter the market for STRs in residential neighborhoods”).
94. Residents of leased homes and those living nearby the leased home or otherwise actively monitored
the home, directly or through an agent, are “substantially similar.” Hignell-Stark v. City of New Orleans, No.
21-30643, 2022 WL 3584037, at 1-10 (5th Cir. Aug. 22, 2022), citing Dept. of Revenue of Kentucky v.
Davis, 553 U.S. at 342 (2008).
95. Residency within a home is an arbitrary basis upon which to distinguish leasing rights, with no

precedent or analog.

14
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96. Denying the right to lease homes on a short-term basis to those not living in the home, irrespective of
other relevant circumstances, violates Plaintiffs’ right to equal protection.

97. Plaintiffs have already been harmed by the residency requirement.

98. The Residency Requirement threatens further harm to Plaintiffs insofar as it impairs their residence,
their family and private life, their leasing, and their ability to sell their homes.

The City’s Residency Requirement imposes an unconstitutional condition on Plaintiffs exercise of their
longstanding rights to lease

99. The Supreme Court has explained that the Unconstitutional Conditions Doctrine “vindicates the
Constitution's enumerated rights by preventing the government from coercing people into giving them up.”
Thompson v. City of Oakwood, 3:16-cv-169 (S.D. Ohio 2018), citing Koontz v. St. Johns River Water Mgmt.
Dist., 570 U.S. 595 (2013).

100. Nollan and Dolan “involve a special application” of [the unconstitutional conditions] doctrine that
governs when owners apply for land-use permits . . .” Koontz v. St. Johns River Water Mgmt. Dist., 570 U.S.
at 604 (“We have said in a variety of contexts that ‘the government may not deny a benefit to a person
because he exercises a constitutional right), citing Nollan v. California Coastal Comm'n, 483 U.S. 825
(1987), and Dolan v. City of Tigard, 512 U.S. 374 (1994).

101.  Plaintiffs maintain a right to lease their property on a short-term basis.

102.  Plaintiffs maintain a right to reside where they wish and a right to travel both intrastate and interstate.
103. A “classification created by [a] residence requirement, ‘unless shown to be necessary to promote a
compelling governmental interest, is unconstitutional.” Mem'l Hosp. v. Maricopa Cnty., 415 U.S. 250, 250
88 (1974), citing Shapiro v. Thompson, 394 U.S. 618, at 634.

104.  Discrimination on the basis of residency, migration, or intrastate travel triggers strict scrutiny. Id.
105. When government discriminates on the basis of residency, it bears a “heavy burden of justification”

and must employ “means that do not unnecessarily burden constitutionally protected interests.” Id.
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106. The City’s Residency Requirement forces the Plaintiffs to choose between residing where they wish
and structuring their family and private life how they wish on the one hand, and maintain their right to lease
their homes on a short-term basis, on the other.
107. This impediment to accessing the right to lease one’s home on the basis of residence extorts the
exercise of a constitutional right unless a homeowner (1) refrains from leasing his or her home; or (2) is
willing to be subjected to extremely large fines and criminal penalties.
108. The Residency Requirement imposes an unconstitutional condition on Plaintiffs’ exercise of their
rights to own and/or lease homes in Milford while residing outside of those homes.
The City delegates enforcement of vague standards without an intelligible principle.
109. The City employs impermissibly vague standards for issuing permits to short-term rental owners,
insofar as the City’s policies include the unwritten prescripts that (1) the first homeowner to apply and
receive a Short-Term Rental Zoning Certificate creates the City s 300-foot buffer zone around himself; and
(2) the first homeowner to apply and receive a Short-Term Rental Zoning Certificate maintains the infinite
right to renew that 300-foot buffer zone around himself, at the expense of neighboring homeowners seeking
to continue to lease their own homes short-term.
110. The City’s delegation, both on its own and in combination with the vagueness of the standard
regulating Plaintiff’s conduct, has violated, continues to violate, and will further violate Plaintiffs’ Due
Process rights.
COUNT I
THE LIMITATION ON MUNICIPAL AUTHORITY TO SUPRESS INTERSTATE COMMERCE
PURSUANT TO SECTION EIGHT OF ARTICLE ONE OF THE UNITED STATES

CONSTITUTION
(42 U.S.C. § 1983)

111.  Plaintiffs hereby incorporate by reference the allegations in the foregoing paragraphs as if set forth

fully herein.
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112. The Commerce Clause authorizes Congress “[t]o regulate Commerce with foreign Nations, and
among the several States, and with the Indian Tribes.” U.S. Const. art |, 8 8, cl. 3.

113.  Although the Constitution does not in terms limit the power of States to regulate commerce, the
Supreme Court has long interpreted the Commerce Clause as an implicit restraint on state authority, even in
the absence of a conflicting federal statute.

114. Those implicit restraints apply to municipalities. See, e.g.,,C & A Carbone, Inc. v. Town of
Clarkstown, 511 U.S. 383, 390 (1994).

115.  “[T]wo primary principles ... mark the boundaries of a [s]tate's authority to regulate interstate
commerce”: A state (1) “may not discriminate against interstate commerce” and (2) may not “impose undue
burdens on interstate commerce.” South Dakota v. Wayfair, Inc, 138 S. Ct. 2080, 2090 (2018).

116.  An enactment is discriminatory when it produces “differential treatment of in-state and out-of-state
economic interests that benefits the former and burdens the latter.” United Haulers, 550 U.S. at 338, 127
S.Ct. 1786 (quotation omitted).

117. A law may discriminate on its face, in purpose, or in effect. See Wal-Mart Stores, Inc. v. Tex.
Alcoholic Beverage Comm'n, 945 F.3d 206, 213 (5th Cir. 2019); Allstate Ins. Co. v. Abbott, 495 F.3d 151,
160 (5th Cir. 2007). But the only form of discrimination that implicates the dormant Commerce Clause is
discrimination between “substantially similar entities.” Davis, 553 U.S. at 342, 128 S.Ct. 1801 (quotation
omitted).

118.  “A discriminatory law is virtually per se invalid.” Dep't of Revenue v. Davis, 553 U.S. 328, 338
(2008).

119. A discriminatory law may be upheld “only if it advances a legitimate local purpose that cannot be

adequately served by reasonable nondiscriminatory alternatives.” 1bid.
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120. If there are “any available alternative methods for enforcing [the government's] legitimate policy
goals,” the enactment that discriminates against interstate commerce is unconstitutional. Dickerson v. Bailey,
336 F.3d 388, 402 (5th Cir. 2003) (emphasis added).

121.  When an enactment discriminates against interstate commerce, the requisite inquiry is whether the
City maintains reasonable nondiscriminatory alternatives to achieve its policy goals. Hignell-Stark v. City of
New Orleans, No. 21-30643, 2022 WL 3584037, at 1-10 (5th Cir. Aug. 22, 2022)(“The residency
requirement can “survive only if it advances a legitimate local purpose that cannot be adequately served by
reasonable nondiscriminatory alternatives™).

122. Because there are many alternatives, burdening short-term leasing with residency requirement is
unconstitutional under the dormant Commerce Clause. Hignell-Stark v. City of New Orleans, No. 21-30643,
2022 WL 3584037, at 1-10 (5th Cir. Aug. 22, 2022)(“the City's residency requirement discriminates against
interstate commerce”).

123.  “Imposing residency requirements on short-term leasing discriminates on its face against out-of-state
property owners.” Hignell-Stark v. City of New Orleans, No. 21-30643, 2022 WL 3584037, at 1-10 (5th
Cir. Aug. 22, 2022)( “The City doesn't just make it more difficult for them to compete in the market for
STRs in residential neighborhoods; it forbids them from participating altogether. The City prohibits anyone
from using a property as an STR unless the owner has a permit. And the City does not offer permits for
STRs in residential neighborhoods unless the STR is ‘located on the same lot of record as the owner's
primary residence’ and the owner has a homestead exemption for that property. The upshot is that only
residents of the City may enter the market for STRs in residential neighborhoods”).

124. Residents and out-of-state property owners are “substantially similar.” Hignell-Stark, supra., citing
Davis, 553 U.S. at 342, 128 S.Ct. 1801 (quotation omitted); Gen. Motors Corp. v. Tracy, 519 U.S. 278, 299

(1997).
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125.  Out-of-staters want to offer the same services to the same customers in the same locations as the
City's residents. The only difference between them is that one group doesn't live in the City. That means the
residency requirement discriminates against interstate commerce for purposes of the dormant Commerce
Clause.

126.  “[T]he dormant Commerce Clause prohibits . . . laws that discriminate against interstate commerce
on their face. Wal-Mart, 945 F.3d at 213. And “the purpose of, or justification for, a law has no bearing on
whether it is facially discriminatory.” Or. Waste Sys., Inc. v. Dep't of Env't Quality of Or., 511 U.S. 93, 100
(1994).

127. It is no defense that the City’s Residency Requirement discriminates against Ohioans as well as out-
of-staters: “Indeed, the residency requirement even discriminates against other residents of the City . . . But
none of that matters. As the Supreme Court has repeatedly held, local ordinances that discriminate against
interstate commerce are not valid simply because they also discriminate against intrastate commerce.”
Hignell-Stark v. City of New Orleans, No. 21-30643, 2022 WL 3584037, at 1-10 (5th Cir. Aug. 22, 2022).
128. In C & A Carbone, the Supreme Court held that the ordinance violated the dormant Commerce
Clause because it “deprive[d] out-Of-state businesses of access to a local market”—i.e., the market for
processing the town's trash—and thus “discriminate[d] against interstate commerce.” C & A Carbone, 511
U.S. at 386, 114 S.Ct. 1677 (“The ordinance is no less discriminatory because in-state or in-town processors
are also covered by the prohibition”).

129. “Thus, the fact that the residency requirement also discriminates against intrastate interests doesn't
change a thing. The residency requirement still discriminates on its face against interstate commerce. That
means it can be upheld only if it satisfies the dormant Commerce Clause's stringent test for discriminatory
laws.” Hignell-Stark v. City of New Orleans, No. 21-30643, 2022 WL 3584037, at 1-10 (5th Cir. Aug. 22,

2022).
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130.  Plaintiffs Menkhaus and Cassidy are harmed by the Residency Requirement because it forbids them
from leaving the State of Ohio or selling the property to any otherwise-willing purchaser of their short-term
leasing properties who is not willing to move to the State of Ohio.
COUNT 11
VIOLATION OF RIGHT TO BE FREE FROM EXCESSIVE FINES UNDER THE EIGHTH
AMENDMENT TO THE UNITED STATES CONSTITUTION
(42 U.S.C. §1983)
131.  Plaintiffs hereby incorporate by reference the allegations in the foregoing paragraphs as if set forth
fully herein.
132.  The Excessive Fines Clause thus “limits the government's power to extract payments, whether in
cash or in kind, ‘as punishment for some offense.””®
133.  Where a civil fine levied by the government is designed to be at least partially punitive, it is subject
to the excessive fine clause.’
134.  While this Amendment usually applies to criminal fines, it also reaches those civil fines designed at
least in part to punish.®
135. If a civil fine is subject to the Excessive Fines Clause, courts must examine the proportionality
between the fine and the gravity of the associated offense in order to determine whether it is constitutionally
excessive.’
136.  “The touchstone of the constitutional inquiry under the Excessive Fines Clause is the principle of

proportionality: The amount of the forfeiture must bear some relationship to the gravity of the offense that it

is designed to punish.”*

6 Austin v. United States, 509 U.S. 602, 609-610 (1993) (emphasis deleted).

7 Austin v. United States, 509 U.S. 602 (1993) (“In considering [whether the excessive fine clause applies], we are
mindful of the fact that sanctions frequently serve more than one purpose. We need not exclude the possibility that a
forfeiture serves remedial purposes to conclude that it is subject to the limitations of the Excessive Fines Clause.”).

8 See Austin, 509 U.S. at 610, 113 S.Ct. 2801; Korangy v. U.S. F.D.A., 498 F.3d 272, 277 (4th Cir.2007); Thomas v.
Commissioner, 62 F.3d 97, 99 (4th Cir.1995).

9 See Bajakajian, 524 U.S. at 333-34.

10 U.S. v. Bajakajian, 524 U.S. 321, 118 S.Ct. 2028.
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137. A punitive forfeiture violates the Excessive Fines Clause “if it is grossly disproportional to the
gravity of a defendant's offense.”*!

138.  “Excessive” means surpassing the usual, the proper, or a normal measure of proportion.*2

139. Even a small fine can be punitive. In Wenhoff, the court held that a $16 per month late payment
penalty was “clearly meant to punish,” subjecting it to the Excessive Fines Clause.™

140. The City’s policy of imposing $1,000 per day fines on those leasing their homes on a short-term
basis is inherently excessive and disproportionate, bearing no relationship to the gravity of the offense,
particularly when others engaged in identical activity and the fines result solely the blockage of a Short Term
Rental Zoning Certificate due to the Neighborhood Veto or Residency Requirement.

141.  The City’s policy of imposing $1,000 per day fines effects a taking and an unconstitutional condition
on ownership of private property.

142.  The City continues to threaten Plaintiffs with $1,000 per day fines through maintenance of Municipal

Code Section 740.15(a).

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendants, and that this Court:
(1) Declare that the Residency Requirement articulated in City of Milford Codified Ordinance
Section 740.02, the Neighborhood Veto articulated in City of Milford Codified Ordinance
Section 740.03, and/or the $1,000 per day fines arising from non-compliance with the Residency
Requirement or Neighborhood Veto, as articulated in City of Milford Codified Ordinance Section
740.16, are unconstitutional on their face, unconstitutional as applied by Defendants, and/or

unconstitutional as applied to Plaintiffs.

1 Id.
12 Id., citing See 1 N. Webster, American Dictionary of the English Language (1828) (defining excessive as “beyond
the common measure or proportion”); S. Johnson, A Dictionary of the English Language 680 (4th ed. 1773) (“[b]eyond the
common proportion”).
13 Wemhoff, 591 F.Supp, at 809.
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(2) Issue a preliminary and permanent injunction prohibiting Defendants from enforcing the
Residency Requirement, the Neighborhood Veto, and/or penalties arising from the Residency
Requirement or Neighborhood Veto, against Plaintiffs.

(3) If deemed necessary to resolve the case, certify novel issues of state constitutional law articulated
in this Complaint to the Ohio Supreme Court for clarification;

(4) Pursuant to 42 U.S.C. §1988 and other applicable law, award Plaintiffs their costs, damages, and
expenses incurred in bringing this action, including nominal damages and their reasonable
attorneys’ fees;

and

(5) Grant such other and further relief as the Court deems equitable, just, and proper.

Respectfully submitted,

/s/ Maurice A. Thompson
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