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I. Introduction and Summary of Argument 

 The City of Cleveland Heights impermissibly imposes, at the threat of criminal penalty and 

revocation of one’s Certificate of Occupancy, annual penalties on homeowners who simply lease their 

homes while residing beyond the borders of Cuyahoga County.   

 This administratively-created residency-based exaction discriminatorily and arbitrarily utilizes 

homeowners’ county of residence alone as a surrogate for harm to or impact on the City.   In imposing it, 

the City exceeds the outer limits of the Unconstitutional Conditions Doctrine and the state and federal 

constitution’s Equal Protection and Takings guarantees. 

 Accordingly, this Court should preliminarily enjoin the City of Cleveland Heights from initiating 

criminal prosecution, imposing fines or other penalties on Plaintiffs, or revoking Plaintiffs’ Certificates of 

Occupancy in response to their continued exercise of the longstanding right to lease their homes to others 

while (1) residing in Summit County; and (2) refusing to acquiesce to the City’s impermissible seizure of 

their funds. 

II. Background1 

      To lease a home in the City of Cleveland Heights, any homeowner is required to register and apply 

for a certificate of occupancy.  Doc. 5-2, PageID 83 (Cleveland Heights Municipal Code Section 1347.01).  

The baseline fee for obtaining a certificate of occupancy is $200 for the first dwelling unit in a building 

plus $50 for the second dwelling unit in the building and $25 for each additional dwelling unit in the 

building.  Id., at PageID 84 (Section 1347.05). 

      However, the City of Cleveland Heights, by and through agents Pamela Roessner and Gajane 

Zaharjan interprets, now applies, and enforces the City’s Municipal Code as requiring owners of leased 

residential dwellings who live outside of Cuyahoga County to pay a $100 annual assessment solely on the 

basis of their county of residence.  Doc. 1-3, PageID 43-46 (Defendants stating to Plaintiffs “[p]er City 

 
1   All facts recounted here are derived from Plaintiffs’ Verified Complaint and its attachments.  
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ordinance ever owner residing outside of Cuyahoga County has to submit out-of-county registration and 

payment annually per property” and “[e]very owner residing outside of Cuyahoga County is required to 

submit out-of-county owner registration and payment. And we charge everyone the amount as required”).   

      Plaintiffs own numerous homes within the City of Cleveland Heights – primarily single-family 

homes – and refused to remit the Outsiders Penalty to the City when it was due on December 15, 2022.   In 

enforcing the Outsiders Penalty against Plaintiffs, as emphasized that nonpayment will result in strict 

penalties:  “the City does expect you to comply with the law, by registering your properties, designating an 

in-county agent, and paying the fee. The penalty for not abiding by Section 1351.34 is a [first-degree] 

misdemeanor.”  Id., at PageID 41.  The City’s Municipal Code Section further articulate the City’s “power 

to revoke a certificate of occupancy . . . if the owner, agent, or person in charge of a structure refuses to 

comply with any applicable provisions of this Housing Code.”  Doc. 5-2, PageID 83 (Section 1347.02(d)).  

Consequently, Plaintiffs face prosecution, severe daily fines, and loss of their ability to lease at any time. 

 In responding to this threat, this Court must remain mindful of a different type of background 

matter: “An administrative interpretation should never be used to alter the meaning of clear text.”  TWISM 

Enterprises, L.L.C. v. State Bd. of Registration for Pro. Engineers & Surveyors, 2022-Ohio-4677.  Here, 

however, the City imposes this “Outsiders Penalty” on owners of leased residential homes even though no 

municipal code section expressly authorizes its imposition.   

      Instead, the City maintains, by and through its Assistant Law Director, that any residential 

dwelling, home or otherwise, leased to another is a “business structure” for the purposes of Section 

1369.16, which mandates that “If a business structure . . . located within City is owned by a person or 

persons, none of whom reside within Cuyahoga County, the owner of the dwelling structure . . . shall 

register with the Commissioner of Buildings . . .,” while Section 1369.16(c) maintains that “[t]he 

registration fee under this Section shall be $100 [annually].”  Doc. 1-2, PageID 31-32.  Thus, the City, by 

and through Defendants Roessner and Zaharjan, maintain that residential homes that are leased to 

individuals other than the owner are “business structures,” for the purpose of imposing Section 1369.16(c) 
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assessments.  See Doc. 1-3, PageID 34 (Defendant Roessner opining to Plaintiffs “I think your confusion 

lies in the definition of ‘business structure’ as used in these code sections. Section 1361.06 provides the 

definition of ‘business’ as applied in Chapter 13 of the Cleveland Heights Codified Ordinances: ‘Business’ 

means all uses or occupancies other than residential.’ And then the code defines ‘structure’ in 1361.16: 

 ‘Structure’ means anything constructed or erected, the use of which requires a fixed location on the ground 

or attached to something having a fixed location on the ground and includes, but is not limited to, 

advertising signs, fences, billboards, backstops for tennis courts and pergolas.’”).  

 This attempted administrative extension of the City’s legislatively-enacted policy - - without the 

express action of its legislative branch - - appears tenuous at best. 

      Frist, Cleveland Heights Codified Ordinance 1369.16(a) defines a business structure as, “including 

without limitation a commercial, industrial or institutional structure, located within the City[.]”  Doc. 1-2, 

PageID 31.  And the City differentiates between business structures and dwelling structures through 

entirely separate codified ordinances addressing the regulation of each.  Doc. 1-2, PageID 31.  In doing so, 

there are explicit $100 annual Outsiders Penalties for “business structures, but not for “dwelling structures.”  

Id.   (Compare Section 1369.16 to Section 1351.34), the City maintains a separate Section governing 

“Registration of Dwelling Structure[s] by Out-of-County Owners” that would be rendered superfluous by 

Defendant Roessner and Zaharjan’s application of Section 1369.16 to leased residential homes. 

 Moreover, as a matter of law, leased dwelling units are a residential use rather than “commercial” 

in nature.  In Kinzel v. Ebner, the Court of Appeals for the Sixth District concluded that “rental of the 

single-family homes was not a ‘commercial use’ of the property.”  2020-Ohio-4165, ¶¶ 71-72, 157 N.E.3d 

898, 914–17, citing Catawba Orchard Beach Ass’n v. Basinger, 115 Ohio App.3d 402, 685 N.E.2d 584; 

see also Protect Our Neighborhoods v. City of Palm Springs, 73 Cal. App. 5th 667, 679 (2022) (“rental of a 

house also is not unduly ‘commercial’”); Hawai'i Legal Short-Term Rental All. v. City & Cnty. of 

Honolulu, No. 22-CV-247-DKW-RT, 2022 WL 7471692, at 1, 23, 26 (D. Haw. Oct. 13, 2022)(“rental stays 

of less than 30 days – nightly, weekend, or weeklong stays – constitute residential uses or purposes . . . 
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whether a use is residential depends much more on what is being done at a residence . . .there is no doubt 

that these tenants are using the homes for residential purposes . . .”). 

      Second, the City’s administrators created the notion that Section 1369.16 created the Outsiders 

Penalty only after receiving pushback from Plaintiffs in response to their original position that Section 

1351.34 creates the Outsiders Penalty.  See Doc. 1-3, PageID 43-46; see also Doc. 1-3, PageID 41 (“the 

City does expect you to comply with the law, by registering your properties, designating an in-county 

agent, and paying the fee. The penalty for not abiding by Section 1351.34 is a [first-degree] 

misdemeanor”). 

 Third, the foregoing Section governing “Registration of Dwelling Structure[s] by Out-of-County 

Owners” once imposed an identical $100 per year Outsiders Penalty on owners of leased residential homes 

that the City initiated through Ordinance 170-2012 in 2012 and repealed through Ordinance 124-2020 in 

2020, and that Outsiders Penalty no longer appears in the text of Section 1351.54.  See Doc. 5-1, PageID 

80, Doc. 1-2. 

 This likelihood that the City’s administrators have acted beyond the scope of their authority means 

that while the initial point of departure is typically limited to the text of a challenged ordinance, this matter 

calls upon this Court to enjoin an official policy, pattern, and practice that arguably exceeds the text of any 

one municipal code section:  the City’s perennial enforcement of the Outsiders’ Penalty against nonresident 

dwelling owners, its threats to criminally prosecute or shut down those that do not pay, and its collection of 

over $400,000 in revenue while doing so.  See Peterson v. City of Fort Worth, Tex., 588 F.3d 838, 847 (5th 

Cir. 2009)(“Official policy arises in the form of a widespread practice that is so common and well-settled 

as to constitute a custom that fairly represents municipal policy”). 

III.   Law and Analysis 

In determining whether to grant the present motion for issuance of a preliminary injunction, the 

Court is to consider four factors:  (1) whether the movant has a strong likelihood of success on the merits; 

(2) whether the movant would otherwise suffer irreparable injury; (3) whether the issuance of a temporary 
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restraining order or preliminary injunction would cause substantial harm to others; and (4) whether the 

public interest would be served by the issuance of a temporary restraining order or preliminary injunction.  

McPherson v. Michigan High Sch. Athletic Ass’n, 119 F.3d 453, 459 (6th Cir. 1997).  These factors are to 

be balanced against one another and should not be considered prerequisites to the granting of a temporary 

restraining order or preliminary injunction.  See United Food & Commercial Workers Union, Local 1099 v. 

Southwest Ohio Reg’l Transit Auth., 163 F.3d 341, 347 (6th Cir. 1998).   

Here, the ensuing analysis displays that no governmental interest warrants hindering Plaintiffs’ 

constitutional rights through imposition of the discriminatory Outsiders Penalty.  Accordingly, the 

foregoing balance of interests weighs strongly in favor of the Plaintiffs and the granting of the present 

motion, as Plaintiffs are likely to prevail on the merits of their Due Process and Equal Protection claims. 

A. Plaintiffs are likely to prevail on the merits of their Due Process, Equal Protection, or Takings 

claim. 

 

The Due Process Clause of the Fourteenth Amendment provides that “no State shall ... deprive any 

person of life, liberty, or property without due process of law.”  The Clause “was intended to prevent 

government from abusing its power, or employing it as an instrument of oppression.” DeShaney v. 

Winnebago County Dep't of Soc. Servs., 489 U.S. 189, 196 (1989).  “No clause in our nation's Constitution 

has as ancient a pedigree as the guarantee,” and “[s]ince the Fifth Amendment's ratification, one theme 

above all others has dominated the Supreme Court's interpretation of the Due Process Clause: fairness.”  

Ass'n of Am. Railroads v. U.S. Dep't of Transp., 821 F.3d 19, 31 (D.C. Cir. 2016), citing Snyder v. Com. of 

Mass., 291 U.S. 97, 116, (1934) (Cardozo, J.) (“Due process of law requires that the proceedings shall be 

fair . . . with reference to particular conditions or particular results.”).   

i. The Outsiders Penalty imposes an Unconstitutional Condition. 

 
      “The unconstitutional-conditions doctrine restricts the government's ability to deny a valuable 

government benefit to a person on a basis that infringes his constitutionally protected interests . . . This 

would allow the government to ‘produce a result which [it] could not command directly,” and “[s]uch 
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interference with constitutional rights is impermissible.”  Daunt v. Benson, 999 F.3d 299, 316 (6th Cir. 

2021), citing Perry v. Sindermann, 408 U.S. 593, 597 (1972); Speiser v. Randall, 357 U.S. 513, 526 (1958). 

Put otherwise, the Fifth and Fourteenth Amendment’s unconstitutional conditions doctrine forbids 

the government from requiring a person to give up a constitutional right - - here the right to receive just 

compensation when property is taken for a public use - - in exchange for a discretionary benefit conferred 

by the government where the benefit sought has little or no relationship to the property.  Dolan v. City of 

Tigard, 512 U.S. 374, 385 (1994); see also Nollan v. California Coastal Comm'n, 483 U.S. 825, 837 

(1987).   

Nollan and Dolan “involve a special application of [the unconstitutional conditions] doctrine that 

governs when owners apply for land-use permits . . . When a city conditions receipt of a permit on the 

payment of a monetary exaction, the burden [is] on the city to justify the required dedication.”  Koontz v. 

St. Johns River Water Mgmt. Dist., 570 U.S. at 604.  And whether a city meets this burden is subject to 

“exacting scrutiny,” rather than anything remotely akin to rational basis review.  Id.  

This higher level of scrutiny is warranted, the Court explains, because land-use permit applicants 

may be vulnerable to such “coercion ... because the government often has broad discretion to deny a permit 

that is worth far more than property it would like to take.” Koontz, 570 U.S. at 605, 133 S.Ct. 2586. Under 

such circumstances, applicants may be unduly pressured to exchange constitutional rights for sought-after 

permit approval.  Id. (Courts must carefully police “the special vulnerability of land use permit applicants 

to extortionate demands for money”). 

      Recognizing this imbalance of power between permit applicants and the government, as well as the 

resulting risks posed to applicants’ constitutional rights, the Supreme Court determined in Nollan, 483 U.S. 

at 837, and Dolan, 512 U.S. at 391, that while the government may condition land-use permit approvals to 

mitigate impacts of use, it may not leverage its legitimate interest in mitigation to pursue governmental 

ends that lack an essential nexus and rough proportionality to those impacts.  Koontz, 570 U.S. at 606.   
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a. Plaintiffs’ funds may not be seized without adequate justification.  

   One Circuit to have recently addressed the issue has helpfully explained that the “starting point to 

[the] analysis of exactions claims is ... whether the substance of the condition ... would be a taking 

independent of the conditioned benefit.” Pakdel v. City & Cnty. of San Francisco, No. 17-CV-03638-RS, 

2022 WL 14813709, at 7–8 (N.D. Cal. Oct. 25, 2022), quoting Ballinger, 24 F.4th at 1300, Cedar Point, 

141 S. Ct. at 2073.  Otherwise put, a predicate for any unconstitutional conditions claim is that the 

government could not have constitutionally ordered the person asserting the claim to do what it 

attempted to pressure that person into doing.  Koontz, 570 U.S. at 612, 133 S.Ct. 2586.  Here, were the 

City to simply command Plaintiffs to pay $100 per Cleveland Heights home for no reason or benefit 

whatsoever, this would be a taking.  

First, when tied to a land-use permit for a specific parcel, “[courts] treat[] confiscations of money 

as takings despite their functional similarity to a tax.” Koontz, supra.  Indeed, a takings analysis applies 

even “where the government, by confiscating financial obligations, achieved a result that could have been 

obtained by imposing a tax.”  Koontz, supra., at 615.  see also Symes Dev. & Permitting LLC v. Town of 

Concord, 579 F. Supp. 3d 246, 249–51 (D. Mass. 2022)(“courts have recognized a third kind of 

unconstitutional takings based upon land-use exactions.”) 

      “The government’s demand for property from land-use permit applicants must satisfy the 

requirements of Nollan and Dolan . . . even when its demand is for money.”  Koontz, supra., at 619; see 

also Am. Furniture Warehouse Co. v. Town of Gilbert, 245 Ariz. 156, 163 (Ct. App. 2018)(“Koontz held 

that, when applicable, Nollan/Dolan provides the proper analysis when the government conditions issuance 

of a permit either upon the payment of a fee or upon the transfer of property”); Koe-Krompecher v. City of 

Columbus, 2005-Ohio-6504, ¶¶ 1-24 (exactions takings analysis applies to government “taking personal 

property, i.e., money, outright with no authority to do so”).   
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Second, forcing Plaintiffs and others to pay an additional monetary charge for simply exercising 

their longstanding right to lease homes they own is arbitrary, duplicative, and a taking.  Webb’s Fabulous 

Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980)(“the seizure of the interest earned was unrelated to any 

service provided by the Florida court system because a separate statute specified a percentage fee that the 

court clerk would receive to cover his expenses”); Engelman v. Budish, 2015-Ohio-1153, ¶¶ 18-22, 31 

N.E.3d 126, 132–33 (“duplication of charges for sewer connection” constituted a “taking”); Cook Rd. 

Invests., L.L.C. v. Cuyahoga Cty. Bd. of Commrs., 2011-Ohio-2151, ¶23 (the taking of money through 

redundant monetary charges for the same governmental services is “arbitrary and unreasonable” and 

therefore “an unconstitutional taking of property”).   

Third, the Outsiders Penalty takes private property (in the form of money) from homeowners 

residing outside of Cuyahoga County for public use, without compensating the homeowners forced to pay 

it.  And the funds are taken for strictly public use:  revenue generated by the Outsiders Penalty is placed 

into the City’s general fund, and its use is unrestricted.  Doc. 1-3, PageID 35-36 (email of Assistant Law 

Director affirming to Plaintiffs that “these fees are deposited into the city’s general fund” and “there are no 

records responsive to your request regarding how those fees are used because they are combined into the 

general fund”).    

b. Plaintiffs maintain a longstanding right to lease their homes. 

 

      Unquestionably, Due Process guarantees protect “basic and familiar uses of property,” which are a 

“right” that “cannot remotely be described as a ‘government benefit.’”   Horne v. Dept. of Agriculture, 135 

S.Ct. 2419, at 2430 (2015).  Amongst these, “the ability to lease property is a fundamental privilege of 

property ownership.”  Zaatari v. City of Austin, 615 S.W.3d 172, at 191 (Tex. App. 2019), citing Terrace 

v. Thompson, 263 U.S. 197, 215 (1923) (noting that “essential attributes of property” include “the right to 

use, lease and dispose of it for lawful purposes”); Calcasieu Lumber Co. v. Harris, 77 Tex. 18, 13 S.W. 

453, 454 (1890) (“The ownership of land, when the estate is a fee, carries with it the right to use the land in 

any manner not hurtful to others; and the right to lease it to others, and therefore derive profit, is an incident 
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of such ownership.”); see also Ross, Thomas, Metaphor and Paradox, 23 Ga. L. Rev. 1053, 1056 (1989) 

(noting that “rights to sell, lease, give, and possess” property “are the sticks which together constitute” the 

metaphorical bundle).   

Moreover, “the existence of a property interest is determined by reference to existing rules or 

understandings that stem from an independent source such as state law.”  Hall v. Meisner, 51 F.4th 185, 

189–90 (6th Cir. 2022).  And Ohio law leaves no doubt:  Ohio landlords and homeowners “have a 

constitutionally protected property interest in running their residential leasing businesses free from 

unreasonable and arbitrary interference from the government.”  Mariemont Apartment Assn. v. Vill. of 

Mariemont, 2007-Ohio-173, ¶ 40 (“If the building commissioner fails to issue a rental permit, a landlord 

must cease renting or seeking to rent a unit and cause it to be vacated . . . We deem the landlords' interest to 

be significant”), citing, inter alia, Asher Invs., Inc. v. Cincinnati, 122 Ohio App. 3d 126, 136 (1997)(“the 

private interest here is plaintiffs' interest in avoiding daily fines of up to $1,000.00 and loss of use of rental 

property.  These interests are substantial”).   

Accordingly, a recent Northern District decision concerning homeowners’ rights to lease their 

homes to others emphasizes that the right to lease homes to others is more highly protected by the Ohio 

Constitution’s guarantees.  Yoder v. City of Bowling Green, Ohio, No. 3:17 CV 2321, 2019 WL 415254, at 

p. 3-6 (N.D. Ohio Feb. 1, 2019)( under the Ohio Constitution, private property rights are ‘fundamental 

rights’ to be ‘strongly protected,’” including “the ‘rights related to property, i.e., to acquire, use, enjoy, and 

dispose of property’”).  Thus, Plaintiffs maintain a right to lease that may not be subjected to extortion 

through permitting demands. 

c. The Outsiders Penalty impermissibly coerces Plaintiffs into choosing between their 

right to lease and their right to retain their property. 

 
Nollan determined that a permit can be conditioned on an exaction where an “essential nexus exists 

between the legitimate state interest and the permit condition exacted by the city.” Dolan, 512 U.S. at 386.  

Dolan refined this requirement by explaining that, even if a nexus exists, there must also be a “rough 
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proportionality” “between the exactions and the projected impact.” Id. at 386, 391. In Koontz, the Court 

extended the Nollan-Dolan framework to monetary exactions. See 570 U.S. at 619.  While Plaintiffs only 

need prevail on one of the two, the Outsiders Penalty is predicated on neither an essential nexus nor rough 

proportionality.  Most acute here, however, there is no “rough proportionality” between the Outsiders 

Penalty and the “impact” on the City of leasing homes to residents while residing outside of Cuyahoga 

County. 

First, the City maintains no evidence displaying that homeowners dwelling in other counties such 

as Summit County (like Plaintiffs) rather than Cuyahoga County inflict greater costs on the City, much less 

costs of precisely $100 per unit on an annual basis.  Doc 1, PageID 13, Doc. 1-3.  Instead, the City of 

Cleveland Heights simply speculates, impermissibly relying upon a homeowner’s county of residence as a 

proxy or surrogate for harm caused to the City by the home, despite the obvious lack of a nexus between 

the two factors.  More specifically, upon request the City was unable to provide records or other evidence 

substantiating that homes owned by those residing outside of Cuyahoga County impose more costs on the 

City or receive more governmental benefits from the City.  Doc. 1-3, PageID 36, 39-40.   

This fails Dolan, which requires the Cit to identify “special quantifiable burdens created by [the 

property use] that would justify the particular [exactions] which are not required from the public at large,” 

and “some sort of individualized determination that the required [exaction] is related both in nature and 

extent to the impact of the proposed [use].”  Dolan, supra., at 2320-21.  Whatever the case, the City has 

failed to make the requisite “effort to quantify its findings in support” of the imposition of the Outsiders 

Penalty.  Id.  Rather, pursuant to the Outsiders Penalty, Plaintiffs’ leasing of Cleveland Heights homes 

while residing in Summit County impermissibly “triggers the mitigation requirement [of the Outsiders 

Penalty] regardless of the specific impact cause” by Plaintiffs’ leasing.  Id. 

Second, upon Plaintiffs’ request, the City was unable to provide records or other evidence 

substantiating how funds derived assessment of the Outsiders Penalty have been or are being used by the 

City to “mitigate” the “impact” caused by nonresidents leasing their homes.  Doc. 1-3, PageID 36, 39-40.  
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In response to Plaintiffs’ public records request, The City indicated that it transfers revenue from the 

Outsider’s Penalty to the City’s general fund, and that the City does not track how these funds are spent, 

once transferred into the general fund.  Id. (the City’s position is that “[t]here are no records responsive to 

your request regarding how those fees are used because they are combined in the general fund” and “[t]he 

fees are deposited into the general fund of the City of Cleveland Heights.  The ordinance requiring the 

registration of dwelling structures by out-of-county owners (CHCO Section 1351.34) does not require the 

City to maintain an itemized list of what the fees are being spent on, and therefore such a list does not 

exist”).  This absence of a strict link between what Plaintiffs’ leasing causes and what is done with the 

funds seized from them to putatively mitigate that cause fail the scrutiny required by Nollan, Dolan, and 

Koontz.  See Levin v. City & Cnty. of San Francisco, 71 F. Supp. 3d 1072, 1085–86 (N.D. Cal. 2014)(“The 

payout comes with no restrictions on how it is spent, no ability to ensure that the money be spent on 

housing or in San Francisco at all, and is not limited to low-income tenants whom the payout might 

persuade to stay in San Francisco—all factors that weigh against the City's ability to prove that the exaction 

‘further[s] the end advanced as the justification’ for the Ordinance, in satisfaction of the essential nexus 

test”). 

 Third, in imposing the same $100 annual penalty on all “outsiders,” irrespective of the impact they 

have or even the distance from the City they reside, the City has failed to make “the sort of individualized 

determination that the required dedication [imposed by the Outsiders Penalty] is related both in the nature 

and extent to the impact” of Plaintiffs’ ownership and/or leasing of homes in Cleveland Heights while 

residing elsewhere.  See F.P. Dev., LLC v. Charter Twp. of Canton, Michigan, 16 F.4th 198, 205–08 (6th 

Cir. 2021); see also Goss v. City of Little Rock, 151 F.3d 861, 863 (8th Cir. 1998) (holding that local traffic 

mitigation requirements did not satisfy Dolan’s rough-proportionality test because they were based on pre-

set assumptions, rather than an individualized impact assessment). 

      Fourth, The Outsiders Penalty is not calibrated to account for actual costs Plaintiffs’ leasing or 

residential status inflict on the City, the actual benefits, if any, putatively provided by the City, or the taxes 
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and fees that Plaintiffs and others already pay to the City.  See Levin, supra. (the city “seeks to force the 

property owner to pay for a broad public problem not of the owner’s making”).   

Fifth, the City imposes the Outsiders Penalty even on those who live in closer proximity to the City 

than those on whom it does not impose the Penalty.  For Plaintiffs, the distance from Cleveland Heights, in 

both miles and minutes, is less than the distance in miles or minutes from the majority of western Cuyahoga 

County residents that are not subject the Outsider Penalty.  Homeowners residing in Strongsville, for 

instance, which is in Cuyahoga County, are 2.4 miles further from Cleveland Heights than Plaintiffs’ 

location in Richfield, Ohio (Summit County).  Mr. Strigle, although in Summit County, dwells just 21 

minutes from Cleveland Heights, and can reach the City within 34 minutes via Interstate 271.  Doc. 1, Doc. 

5.  Thus, the City’s residency requirement draws entirely arbitrarily distinctions while also creating classes 

of “nonresidents” that lumps together those residing in Richfield and Macedonia with those residing in 

Israel and Cyprus. 

 The Outsiders Penalty imposes an unconstitutional condition on Plaintiffs’ exercise of their rights 

to own and/or lease homes in Cleveland Heights while residing outside of Cuyahoga County.  

Consequently, the Outsiders Penalty is an impermissible exaction and an unconstitutional condition of 

leasing one’s home to another.  Accordingly, Plaintiffs are highly likely to succeed on the merits of their 

Due Process and Takings Claims.  As such, the City must be enjoined from taking any action to prosecute, 

punish, or retaliate against Plaintiffs for leasing without complying with the Outsiders Penalty.   

ii.  The Outsiders Penalty is impermissibly discriminatory.    
 

      The Fourteenth Amendment to the United States Constitution forbids state actors from denying any 

person equal protection of the laws.  The Equal Protection Clause “demands that similarly situated persons 

be treated similarly under the law.” Sonnier v. Quarterman, 476 F.3d 349, 367–68 (5th Cir.2007) 

(citing Plyler v. Doe, 457 U.S. 202, 216, 102 S.Ct. 2382 (1982)).  The Equal Protection Clause exists to 

ensure every person is protected against intentional and/or arbitrary discrimination. Village of Willowbrook 

v. Olech, 528 U.S. 562, 564, 120 S.Ct. 1073 (2000). 
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      And in State v. Mole, the Ohio Supreme Court affirmed that the Ohio Constitution’s equal 

protection guarantees can be applied to provide greater protection than their federal counterparts.  State v. 

Mole, 2016-Ohio-5124, ¶¶ 14, citing Arnold v. Cleveland, 67 Ohio St.3d 35, 42 (1993).  Accordingly, in 

Ohio, “[t]he attempted classification ‘must always rest upon some difference which bears a reasonable and 

just relation to the act in respect to which the classification is proposed, and can never be made arbitrarily 

and without any such basis’ . . . classifications must have a reasonable basis and may not ‘subject 

individuals to an arbitrary exercise of power.”  State v. Mole, 2016-Ohio-5124, ¶¶ 12-29. 

 a.  The Outsiders Penalty is subject to heightened scrutiny.  

       The Outsiders Penalty is subject to heightened Equal Protection scrutiny because (1) it 

discriminates solely on the basis of the intrinsic status of a homeowner’s residency; and (2) it suppresses 

rights more highly protected by the Ohio Constitution.  

      First, binding and persuasive precedent demands heightened equal protection scrutiny when 

analyzing discrimination on the basis of residency.  A “classification created by [a] residence requirement, 

‘unless shown to be necessary to promote a compelling governmental interest, is unconstitutional.”  Mem'l 

Hosp. v. Maricopa Cnty., 415 U.S. 250, 250–88, 94 S. Ct. 1076, 1078–97 (1974), citing Shapiro v. 

Thompson, 394 U.S. 618, at 634, 89 S.Ct. 1322, at 1331.  When government discriminates on the basis of 

residency, it bears a “heavy burden of justification” and must employ “means that do not unnecessarily 

burden constitutionally protected interests.”  Id.  And “[a] State may not protect the public fisc by drawing 

an invidious distinction between classes of its citizens.”  Id.  

      In accordance, the Supreme Court employs the Equal Protection Clause to forbid unequal 

assessment on the basis of residency alone.  In Metropolitan Life Ins. Co. v. Ward, the Supreme Court 

invalidated an enactment that “impose[d] a substantially lower gross premiums tax rate on domestic 

insurance companies than on out-of-state (foreign) insurance companies.”  470 U.S. 869, 105 S.Ct. 1676 

(1985).  The Court held that “The Alabama domestic preference tax statute violates the Equal Protection 

Clause” because “discriminating against nonresidents is not a legitimate state purpose,” reasoning that 
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“Alabama's purpose constitutes the very sort of parochial discrimination that the Equal Protection Clause 

was intended to prevent,” that “[a] State may not constitutionally favor its own residents by taxing foreign 

corporations at a higher rate solely because of their residence,” and that “[e]qual protection restraints are 

applicable even though the effect of the discrimination is similar to the type of burden with which the 

Commerce Clause also would be concerned.”  Id., at pp. 1680-1684.   

      This “view that [a local government] may not constitutionally favor its own residents by taxing 

foreign[ers] at a higher rate solely because of their residence is confirmed by a long line of this Court's 

cases so holding.”  Ward, supra, citing WHYY, Inc. v. Glassboro, 393 U.S., at 119-120, 89 S.Ct., at 

287; Wheeling Steel Corp. v. Glander, 337 U.S., at 571, 69 S.Ct., at 1296; Hanover Fire Ins. Co. v. 

Harding, 272 U.S., at 511, 47 S.Ct., at 183 (With respect to general tax burdens on business, “the foreign 

corporation stands equal, and is to be classified with domestic corporations of the same kind . . . In all of 

these cases, the discriminatory tax was imposed by the State on foreign corporations doing business within 

the State solely because of their residence . . .”); Southern R. Co. v. Greene, 216 U.S., at 417, 30 S.Ct., at 

291; Reserve Life Ins. Co. v. Bowers, 380 U.S. 258, 85 S.Ct. 951 (1965); Armour v. City of Indianapolis, 

Ind., 566 U.S. 673, 681–93, 132 S. Ct. 2073, 2080–87 (2012)(acknowledging heightened Equal Protection 

scrutiny for “cases involve[ing] discrimination based on residence or length of residence”); Zobel v. 

Williams, 457 U.S. 55, 102 S.Ct. 2309 (state dividend distribution system that favored long-term residents); 

Hillsborough v. Cromwell, 326 U.S. 620, 623, 66 S.Ct. 445 (1946)(“The equal protection clause ... protects 

the individual from state action which selects him out for discriminatory treatment by subjecting him to 

taxes not imposed on others of the same class”). 

 Likewise, in Williams v. Vermont, the Court found a residence-based assessment on the purchase of 

vehicles to violate equal protection guarantees, explaining that Vermont’s tax credit offsetting its use tax 

was impermissibly “available, however, only if the registrant was a Vermont resident at the time he paid 

the taxes,” and that “residence at the time of purchase is a wholly arbitrary basis on which to distinguish 

among present Vermont registrants” because “the distinction between them bears no relation to the 

Case: 1:23-cv-00184-JPC  Doc #: 6  Filed:  02/10/23  16 of 23.  PageID #: 101



17 
 

statutory purpose of raising revenue for the maintenance and improvement of Vermont roads.”  472 U.S. 

14, 14–37, 105 S. Ct. 2465 (1985).  This robust body of precedent displays that courts must employ 

heightened scrutiny when adjudicating residency-based assessments.    

 Second, the Ohio Constitution is more protective of Plaintiffs’ property rights, and mandates that 

trammel these rights warrant enhanced scrutiny.  A recent Northern District Court’s decision concerning 

homeowners’ rights to lease their homes to others emphasizes that the right to lease homes to others is 

more highly protected by the Ohio Constitution’s guarantees.  Yoder v. City of Bowling Green, Ohio, No. 

3:17 CV 2321, 2019 WL 415254, at p. 3-6 (N.D. Ohio Feb. 1, 2019)(“First, under the Ohio Constitution, 

private property rights are ‘fundamental rights’ to be ‘strongly protected.’  Although the Norwood court 

dealt with a takings claim, it described the ‘rights related to property, i.e., to acquire, use, enjoy, and 

dispose of property’ as ‘among the most revered in our law and traditions’”).  Accordingly, the District 

Court accurately concluded that “the Ohio Constitution is more protective of private property rights than its 

federal counterpart, and the Ohio Supreme Court insists upon a more stringent Equal Protection analysis . . 

. something higher than rational basis review, but less than strict scrutiny to cases involving property 

rights.”  Yoder v. City of Bowling Green, Ohio, No. 3:17 CV 2321, 2019 WL 415254, at p. 3-6 (N.D. Ohio 

Feb. 1, 2019), citing Norwood, supra., and Jeffrey S. Sutton, 51 Imperfect Solutions: States and the Making 

of American Constitutional Law 198 (2018), at 16 (“Nothing compels the state courts to imitate federal 

interpretations of the liberty and property guarantees in the U.S. Constitution when it comes to the rights 

guarantees in their own constitutions”). 

b. Discrimination against non-residents through the Outsiders Penalty is impermissibly 

arbitrary and fails any scrutiny. 

 

Here, the City identifies the two governmental interests motiving its imposition of the Outsiders 

Penalty on owners of leased residential homes:  “The first, which is why they decided to require an out-of-

county owner to designate an in-county agent, is to have a local agent available to accept service of process 

when there are legal filings such a[s] court commons, subpoenas, nuisance abatement actions, or just 
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generally to have a local contact in case of an emergency arising at the property” and “[t]he second 

reasoning was that there is an increased amount of resources expended by the City on properties owned by 

out-of-county owners, such as inspections and monitoring, in addition to handling the paperwork for the 

registration, and hence the fee.”  Doc. 1-3, PageID 41.  For many reasons, the Outsiders Penalty’s 

discrimination fails to substantially advance either governmental interest.  

      First, there are no extra administrative costs to the City in requiring homeowners from beyond 

Cuyahoga County to designate a local contact.  To the contrary, the City’s basic application for a 

Certificate of Occupancy already requires all homeowners who lease, within or beyond the county, to 

identify a local “agent or person in charge of the property,” “the resident agent in charge of the building or 

structure,” and “the nonresident agent.”  Doc. 5-2, PageID 83 (Section 1347.02(a), (c)(2)).  Thus, leasing 

homes while residing beyond Cuyahoga County inflicts no additional unique costs upon the City that could 

justify imposition of a discriminatory penalty. 

      Second, the City’s assertion that its discrimination is warranted because nonresident homeowners 

require an “increased amount of resources” is speculative and based upon status rather than actual use of 

those resources or impact on the City.  The arbitrariness of advancing a governmental interest in cost-

recovery for nuisances by singling out just one disparate group and treating that group homogenously, 

irrespective of its constituent member actual impact, is impermissible.   

 Third, the City’s Outsiders Penalty is materially similar to the discriminatory assessments enjoined 

by the Supreme Court in Williams v. Vermont and Metropolitan Life Ins. Co. v. Ward.   

 As in those cases, homeowners residing beyond the boundaries of Cuyahoga County cannot limit, 

ameliorate, or reduce the Outsiders Penalty no matter how clean, safe, or pristine the condition of the 

property they own in Cleveland Heights.  See Ward, supra.  (“Domestic insurers remain entitled to the 

more favorable rate of tax regardless of whether they invest in Alabama assets. Moreover, the investment 

incentive provision of the Alabama statute does not enable foreign insurance companies to eliminate the 

discriminatory effect of the statute”).  
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        As in those cases, the Outsider Penalty is not imposed if the homeowner resides within a favored 

political subdivision, irrespective of all other considerations.  See Williams, at 14 (“the credit is available, 

however, only if the registrant was a Vermont resident at the time he paid taxes”). 

 Fourth, as in those cases and others, the Outsider Penalty impermissibly relies on just one typically-

unrelated variable (residency) as a proxy for the City’s interest in recovering costs it claims it incurs in 

addressing nonresidents’ nuisances.  However, “the State may not rely on a classification whose 

relationship to an asserted goal is so attenuated as to render the distinction arbitrary or irrational.”  City of 

Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 446–50 (1985); see also Yoder v. City of Bowling 

Green, Ohio, No. 3:17 CV 2321, 2019 WL 415254, at 3–6 (N.D. Ohio Feb. 1, 2019)(“[t]he dwelling limit 

is impermissibly arbitrary, oppressive, and untailored . . .Within the regulations, the City claims to be 

effectuating a governmental interest in limiting population density. * * * But the City’s dwelling limit only 

focuses on the type of relationship between those living together in a home, and as such, is both over- and 

under-inclusive with respect to either of these interests”).  As in Yoder, the City impermissibly focuses on 

identity to recover nuisance abatement costs, thus penalizing those with the “wrong” identity who do no 

harm (nonresidents), while letting those with the “right” identity who do harm (local) entirely off the hook.  

Courts can and do remedy such arbitrary proxies for harm, particularly when that proxy is status, identity, 

or residency: 

Those in the first chart category, who were domiciled in the Village at the time of their last 

offense, were allowed to remain in the Village. Those in the other three chart categories, who 

were not so domiciled, were variously blocked from moving into the Village, compelled to leave 

in a short time frame, or forced to remain in their current home forever if they wished to stay in 

the Village. The Village has admitted that it has no evidence that the difference between these 

groups—domicile at the time of their last offense—has any bearing on their safety risk to the 

community . . . the Ordinance violated Plaintiffs' equal protection rights in making an irrational 

domicile-based distinction between Designated Offenders. This comports with the purpose of the 

Equal Protection Clause. 

 

These lines of reasoning also readily apply to domicile and residency-based discrimination.  See Hoffman v. 

Vill. of Pleasant Prairie, 249 F. Supp. 3d 951, 962 (E.D. Wis. 2017).  Likewise, a putative interest in 

historic preservation and “preserving a small-town character” cannot be advanced through prohibiting 
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“retail stores and restaurants with standardized features” when disallowing such businesses “does not 

preserve a small town character” and “is not necessary for preservation of the historic characteristics of any 

building.”  Island Silver & Spice, Inc. v. Islamorada, 542 F.3d 844, 847–48 (11th Cir. 2008).  In sum, 

employing just one untethered identity or status-based variable as a surrogate for actual harm caused is 

impermissibly overbroad, underinclusive, and arbitrary. 

      Finally, when nonresidents are singled out for heightened assessments, the specter of invidious 

discrimination predicated on mere animus, hostility, or political expediency cannot be ignored.  In 

Cleburne, the Court was clear that mere subjective angst towards outsiders cannot suffice: “denying a 

permit based on vague, undifferentiated fears is again permitting some portion of the community to validate 

what would otherwise be an equal protection violation.”  Id., at 447-449 (“the Council was concerned with 

the negative attitude of the majority of property owners located within 200 feet of the Featherston facility . . 

. But mere negative attitudes, or fear . . . are not permissible bases . . .”).  Likewise, the “bare ... desire to 

harm a politically unpopular group cannot constitute a legitimate governmental interest.” U.S. Dep't of 

Agric. v. Moreno, 413 U.S. 528, 534, 93 S.Ct. 2821 (1973).  Without doubt, out-of-town landlords can be 

politically unpopular.  Given the attenuated connection between the county of residency of a homeowner 

and his or her negative impact on the City of Cleveland Heights, this Court must account for the possibility 

that any avowed governmental interests are simply pretextual. 

      For all of the foregoing reasons, the Outsiders Penalty’s facial residency-based discrimination - - as 

impermissibly arbitrary - - transgresses the greater Equal Protection guarantees of the Ohio Constitution, 

even if it were somehow permissible under federal constitutional scrutiny.  Consequently, Plaintiffs are 

highly likely to succeed on the merits of their Equal Protection Claims.  As such, the City must be enjoined 

from taking any action to prosecute, punish, or retaliate against Plaintiffs for leasing without adhering to 

the Penalty.   

B. Plaintiff is confronted with irreparable injury. 
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A plaintiff can demonstrate that a denial of an injunction will cause irreparable harm if the claim is 

based upon a violation of the plaintiff's constitutional rights. See, e.g., Connection Distrib. Co. v. Reno, 154 

F.3d 281, 288 (6th Cir.1998) (recognizing that the loss of constitutional rights, for even a minimal period of 

time, constitutes irreparable harm).  Meanwhile, satisfaction of the first prong of the preliminary injunction 

standard – demonstrating a strong likelihood of success on the merits – also satisfies the irreparable injury 

standard.  See Elrod v. Burns, 427 U.S. 347, 373 (1973) (holding that if a constitutional right is being 

threatened or impaired, a finding of irreparable injury is mandated).  

Here, Plaintiffs have demonstrated a substantial likelihood of success on the merits.  Thus, Plaintiff 

will suffer irreparable injury if the City is not immediately enjoined from enforcing its unconstitutional 

policy.   Further, the City has threatened Plaintiffs with criminal prosecution carrying up to 180 days in jail 

if they honor their commitments to their longstanding tenants (rather than haphazardly evict them or hold a 

fire-sale on the home, as the City would apparently have happen), without paying the Outsiders Penalty.   

C. No public interest is served by continued enforcement of the Outsiders Penalty, nor would 

private harm accrue. 

 

Neither the City nor any private residents will suffer any harm should an injunction be issued.  The 

vast majority of Ohioans live in locations without such Outsiders Penalties.  In fact, to the best of Plaintiffs’ 

knowledge, the City’s Outsider’s Penalty is unparalleled elsewhere in Ohio.  And the sky has not fallen in 

the many communities that impose no such penalty.  Finally, the City remains free to enforce nuisance laws 

and directly address externalities caused by any type of homeownership, including homes owned by those 

residing beyond the limits of Cuyahoga County.   

IV. Conclusion 

 

The City would prefer the latitude to classify all who reside beyond its county’s borders as bad 

actors to whom it wishes to dedicate greater attention at a greater cost.  "It is the role of the judiciary, 

however, to ensure the protection of individual rights."  KindHearts for Charitable Humanitarian 

Development, Inc. v. Geithner, 710 F.Supp.2d 637 (N.D. Ohio, 2010); E.g., Trop v. Dulles, 356 U.S. 86, 

Case: 1:23-cv-00184-JPC  Doc #: 6  Filed:  02/10/23  21 of 23.  PageID #: 106

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2002615537&serialnum=1998168684&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=17B625D1&referenceposition=288&rs=WLW14.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2002615537&serialnum=1998168684&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=17B625D1&referenceposition=288&rs=WLW14.01
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2021951423&serialnum=1958121425&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=2017CBF6&rs=WLW14.10


22 
 

103, (1958) (“The Judiciary has the duty of implementing the constitutional safeguards that protect 

individual rights.”).  And once the City is enjoined from enforcing its impermissible Outsiders Penalty, it 

will remain free to return to the drawing board to craft more precise standards. Sessions v. Dimaya, 138 S. 

Ct. 1204, 1224–29 (2018)(Gorsuch, concurring)(treating the challenged term as a nullity “has the salutary 

effect of inducing the legislature to reenter the field and make itself clear by passing a new law”).  In the 

instant, the City must be preliminarily enjoined from relying upon its administratively-constructed 

Outsiders Penalty as a basis for prosecuting, imposing fines upon or otherwise retaliating against 

nonresident homeowners who continue to responsibly lease their homes to the City’s residents. 

 

Respectfully submitted, 

 /s/ Maurice A. Thompson 

 Maurice A. Thompson (0078548) 

 1851 Center for Constitutional Law 

 122 E. Main Street 

 Columbus, Ohio 43215 

 Tel: (614) 340-9817 

 MThompson@OhioConstitution.org 

 

CERTIFICATE OF SERVICE 

 

I hereby certify that a copy of the foregoing has been served upon the following attorneys 

within the offices of the City of Cleveland Heights, via e-mail, on the date of filing: 

 

Pamela Roessner, Esq.- City of Cleveland Heights Assistant Law Director 

PRoessner@Clvhts.com 

 

Harrison Crumrine, Esq.- City of Cleveland Heights Assistant Law Director 

HCrumrine@CLvhts.com 

 

Respectfully submitted, 

/s/ Maurice A. Thompson 

Maurice A. Thompson (0078548) 
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